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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

| This order shall dispose of the appeal No. 17 of 2008 filed under section
33 of the Securities . Wl Exchange Commission of Pakistan Act. 1997 by
Asian Mutual Insurance Company (Guarantee) Ltd (the “Appellant™)
against the directive of the Chairman, Securities Exchange Commission of

Pakistan (“SECP"), [ the “ Impugned Directive™) dated 06-05-2008.

2. The Appellant is a mutual insurance company incorporated an 23-02-1951
and was later registered under the provisions of seetion 6 of the Insurance
Ondinance 2000 (the “Ordinance™). The Appellant was allowed to transact
business of “motor class of insurance including motor 3" party

compulsory business”, under the certificate of registration issued on 01-
O1-2001.

3. That after coming into foree of the Ordinance, the Insurance Division of
SECP senl a notice « fed 30-12-02 calling upon the Appellant 10 comply
with the provisions of section 29 of the Ordinance read with Rule 9 of the
Securities and Exchange Commission of Pakistan (Insurance) Rules 2002
(the “Rules™) and submit the statutory deposit of two and half million (2.5)
million as then required. However, the Appellant in its reply to the
aforesaid notice dated 09-01-2003 stated that it is a mutual insurance
company and it is not required o eomply with the requiremients of section
29 of the Ordinance, which only applics 1o the companies with a paid up

capital.

4, SECP m pursuance of its earlier communication and in exercise of ils
powers under section 63 of the Ordinance called wpon the Appellant
through the Impugned Directive dated 6-5-2008 1o comply with the
requirements of sec on 11 of the Owdinance within one month of the

issuance of the Impugned Directive, failing which the Appellant was
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SECURITIES & XCHANGE COMMISSION OF PAKISTAN

directed to cease entering into new contracts of insurance. The Impugned

Directive was issued on the basis that the Appellant had:

a) Failed w maintain statutory deposit of Rs.5 million, as provided in
11 (1¥b) of the Ordinance with State Bank of Pakistan;( Note: It
may be clarificd by us here that the amount of statutory
deposit had been raised to five (5) million rupees as per rule

9(3) of the Hules at the time of issuance of the Impugned
Directive)

b) Failed to meet the minimum solvency requirement as set forth in

section 11(1) (c) and section 36 of the Ordinance;

c) Failed 1o pay the Commission Rs. 200,000/ on account of annual
supervision fee for the vears 2005 and 2006, as provided in section
11(3) of the G.dinance;

d) Failed 1o deposit with the Government, an amount of Rs. 27,697/-
as levy of 1% Federal Insurance Fee collected from its policy
holders for the period from 1% January 2006 1o 30" September
2007, as set forth in section 8 of the Finance Act, 1989.

5. The Appellant being aggrieved by the Impugned Directive, preferred a

writ petition No 5846/08 before the Lahore High court, Lahore, which was
dismissed with the observation:
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

“Petitioner has avsailed the order of Chairman dated 06-05-08,

whereby the company was directed to cease entering into new eonfract
of inswrance.

2 Learned counsel, when confromed that the remedy af appeal
before the Appellate Bench of the Commission, in terms of section
33 of SECP Act 1997, is available In the petitioner, learned
counsel contewded that the Chairman has passed the impugned
ovder and appeal only lies againgt the order passed by the

Commissioner.

4. Commissioner as defined in section 2ih) of the Securities and
Exchange Commission of Pakistan Act, 1997, is Commissioner of
the Commission and includes the Chairman thereaf, Chairmean, by
virtue of his office. is a Commissioner and his decision in that

capacity is assailable in appeal under secrion 33 ibi,

3. This pefition, in view of alfernate remedy of appeal is not

compelent ad is accordingly dismissed, "

6. The Appellant, thereafier, filed the instant appeal which was fixed for
hearing before the Appellate Bench (“Bench™) on 25-6-08. The parties
were heard atl length, however, before an  order could be passed the then
Commissioner (CLD), Mr. Rashid | Malik died in a tragic accident on 20-
7-08. The instant appeal was therefore again fixed for hearing on 21-10-

08 belore the reconstituted Bench.
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

7. The eounsel for the Appellant, Mr. Asjad Ali argued that the Appellant is
limited by guarantee and all policy holders are its members, The Appellant
is not allowed 1o raise capital by issue of shares and therefore (e
requirements of sechion 28 and 29 of the Ordinance do nol apply to it.

8, The counsel for the Appellant placed reliance on proviso of section 29 (2)
(h) of the Ordinance and stated that the Appellant achicved the level of
solvency as required by the SECP and was therefore entitled 1o reduction
of statutory deposit up to zero. The counsel alleged that there was no
eriterion given by the SECP as to when the deposit levels can be reduced
i zero. He stated thal absence of any such eriterion, the principle laid

down in 1986 PLD S preme Court 14 applies, where it is held that:

Y Although the presumption is  that redundoney is not to be
Imiputed to an enactment yor ignorance of law is to be imputed to
the law-making Agency: but this presumption can differ from case

for case..... "

The counsel argued that the redundancy must not be imputed to the
Parliament. He contended that proviso o section 292) (b) of the
Ordinance should not be deemed as redundant and the discretion available
with SECP w reduce the deposit level to zero should be exercised in
favour of the Appellant. The counsel also placed reliance on FLD 1999
Karachi 413 where it has been held that

“all public powers aid adminisirative discrefions pught fo be
exercised jairly and reasonably and the burden imposed weust bear

a reasonable necus with the hari coised... "

Appellabe Bench Mo, | Appeals Mo 17 of 2008 Fage 5 af 12

]



SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

%. Mr. Ali Azeem lkram, on behalf of Respondent department stated that the
requirements of section 11 of the Ordinance, except the requirement of
having a paid up share capital are all applicable o mutual insurance
companies. Mr. Ali argued that the Appellant has not only failed to
maintain the statutory deposit with the State Bank of Pakiztan in clear
violation of section 11 of the Ordinance. The amount of statutory deposit
required to be maintained with the State Bank of Pakistan afier the issue of
Impugned Directive stand raised to ten (10) million Rupees. [1 was also
argucd that Appellan: is in violation of other statutory requirements such
s not being able to r el minimum solvency requirement, non submission

of annual supervision fee and non payment of Federal [nsurance Fee.

10, Mr. Ali contended thal eriteria For solvency staled in the proviso 1o seclion
2902) (k) of the Ordinance, in order 1o be entitled 1o reduction of statutory
deposit up o zero is in section 36(2) of the Ordinance, which requires the
Appellant 0 maintain al all times admissible asscis in excess of ils
liabilities of an amount greater than or equal to minimum selvency
requirement. The minimum solvency requirement has also been laid down
inrule 13 (1) (b)Y {iv) of the Rules which is fifiy (50} million rupees for the
year 2005 and onward. This effectively means thal the assets of the
Appellant ought 1o be greater than the minimum solvency level of [fifty
(507 million Rupees “or the SECP to consider reduction in the level of

statutory deposit.

11. The record shows that Appellant has paid the Federal Insurance Fee from
I January 2006 to 30™ September 2007, The Appellant however, has not
submitted the annual supervision fee of Rs, 200,000/~ upto the year 2006
and has also failed to submit it for the year 2007 and 2008, Effectively.
therefore an amount of Rs. 400000/ is due from the Appellant. The
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

statutory deposit of five (5) million Rupees at the time when the Impugned
Directive was passed and which now stands at ten {10) million Rupees has
not been deposited with the State Bank of Pakistan, Finally the Appellant
has also failed to meet the minimum solvency requirement of fifty (50)
million Rupees. The 'otal admissible assets of the Appellant, as per the
record available with Insurance Department of SECP is five million two
hundred ared sixty eight thousand (5.268) Rupees
for the year ending 2007 which is far less than the required level of lifty
(30) million Rupees. None of this is disputed by the Appellant.

12. Rule 9(3) of the Rules, as then in existence lays down the threshold of
statuery deposits. Rule 9 reads as follows :

9. Minimum starutory deposit levels, - (1) Subject to sub-rufes (2)
and (3), for the purposes of clause () of sub-section (2) of section
2% of the Ordinance, the presvribed amowt shall be five milfion

FIf. MY,

i) For .a insurcnce company which kas, for two vears
immediately preceding the end of any calendar vear, mainiained
nent less than the minimum level of paid up capital applicable 1o
that company under section 28 of the Chvdinance and not fess than
the mitnimum level of solvency appdicable to that company umder
section 33 or 36 of the Ordinance, in both cases withowt appiving
the proviso (o seciion 28 of the Ordinance, the presevibed amount

in respect of that company under sub-rule (1) shall be zero.,

(i) Subject to sub-rule (2). with innmediate effect {fie amiount of

statutory depasit shall be one million rupees and from then for the

period wniil the 31t December, 2002, two and half milfion rupees,
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

wntil the 3lsi December, 2003, three and half million rupees and
tindil the 315t December, 2004, and thergafier five million ripees,

Emphlasis Added

Rule 2 of the Rules was apparenily introduced to reduce the burden of the
minimum statutory requirement of ten (10) million Rupees provided by
section 29 of the Ordinance. The insurance companies were therefore
required to increase the statutory deposits gracdually, starting from one (1)
million Rupees and raise it each vear until it reached five (5) million
Rupces between the years 2002 until 2004, Thereafler, in the vear 2008,
rule ? of the Rules was done away with vide SRO No 682 (1v2008 dated
25" June 2008, This resulted in the limit of statutory deposit as provided
n section 29 (2) {a) of the Ordinance becoming applicable. Section 29(1)
and (2) of the Ordinance stipulate;

29. Deposits.-(1)..Every insurer shall, in respect of the inserance
business carried on by him in Pakistan, deposit and keep deposited
with the State Bank af Pakistan, in one of the offices In Pakistan of
the State Bank of Pakision for and on behall of the Federal
Govermment the required minimum amount specified in sub-section
{2}, either in cash or in approved securities estimated at the market
walue of the securities on the duy of deposit, or partly in casl and

partly in approved securities so estimated,

{2} For the preposes of this seciion the reguired mininnam amosind

is, either:

fa) the higher of ten million rupees aid ten per cent. (10%) of the
insurer s paic-up capital; or
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

Emplrasis Added
(b) such amownt as may be prescribed by the Commission:

Provided that the Commission may, subject to achievement af
levels of soh ney ax required by this Ovdinance, abolish he
requirement for deposits specified by this section by reducing the

regquired nrinimunr amoun! (o zero,

All insurance companies are thus required to keep a deposit of ten (10)
million Rupees with State Bank of Pakistan from the date of the
aforementioned notification of 25™ June 2008 in terms of section 29 (2)
(#) or 10% the insurers paid up capital which ever is higher. The wording
of 29 (2) (a) would have been elearer, had the words “or ten percent” been
used instead of “ar¥ ten percemt”. Nevertheless, the intent of the
legislature is clear ie all insurance companies are required to make a
deposit of ten (10) million Rupees, however, where such companies have
a paid up capital; the <tatutory deposit must be ten percent of the insurers
paid up capital where such percentage works out to more than ten (10)
million Rupees.

In any case the above bricf discussion by us on the notification of 25-6-08
and section 29 (2) (a) of the Ordinance are academic, as they for the

present purposes are neither applicable nor material to the case.

13, On the issue of whether the Appellant meets the minimum solvency level,
it transpires from the Appellant own record that it does not meet the
solvency level as pre cribed by law, Scction 36 which lays down the

criteria for solvency, reads as follows:
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

36. Insurers of non-life insurance business o have assels in
excess of minimum  solvency requirement.- (1) An  imsurer
registered under this Ordinance o carry on non-life insurance
business shall ar all times have admissible asvets in Pakistan in
excess of ity liabilities in Pakistan of an amount greater than or

equal to the minimum solvency requirement,

{2) An inswrer incorporated in Pakistan and registered wnder his
{rdinance to carvy on non-life imsurance shall ar all times have

admissible as. s In excess of Hs labilities of an amowni greaier

than or equal fo the minimum solvency requirement.

(1) For the purposes of this section, the minimum solvency

requircment is the greatest of!

fa) such required minimun gmew gs megy be prescribed by the

Commission;

Emphasis Added

o} R
-} I,

The minimum solvency has been prescribed by the Commission in Rule

13(1) (b) of the Rules, which states:
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

13. Selvency of non-life insurer.- (1) For the purposes of clause fur) o
sub-section (3} of section 36 of the Ordingmee. the following shall be
the preseribed amount, namely: -

fa) In the case of an insurance company registered after the
commencement date, ity million rupees; and

(b} In the case of an inswrance company regisiered at fhe
CommtieRcement dete-

fi} the comount applicable under the repealed Aet, vl the
3sr [ocember, 2002

fitl  fifteen million rupees wuil the 3 fse December, 2003;

fty  twenty-five million rupees until the 315t December, 2004;
aned

rivl fifly million rppees wniil the 315t December, 20035, and
Hhereafier.

Emphasis Added

The minimum solvency level has been raised gradually from vear 2003,
where it was fifteen (15) million Rupees 1o [ifly (50) million Rupees by
the year 2005 and beyond. The Appellant’s record illustrates admissible
assets of five million two hundred and sixty eight thousand (5.268) Rupees
{or the vear 2007 which are 10 be considered for the purposes of solvency.
The Appellant has tF refore failed to maintain and gradually enhance its
assels and as result could not meet the solveney level laid down in rule 13
(1) (b) of the Rules and thus not entitled to the waiver of statutory deposit
as provided in proviso to seetion 29 (2) (h).

14. We have also examined the status of mutual insurance companies, 10 see
whether the intention of the legislature was to treat them dilTerently (rom
the msurance companics with a paid op capital. We find that the

Ordinance does not distinguish between an insurance company with a paid
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SECURITIES & EXCHANGE COMMISSION OF PARKISTAN

up capital and one which does not have a paid up capital, as such all
requirements of the € linance other than maintaining paid up capital

mutatis mutandis apply to mutual insurance companics.

15. For the reasons stated the appeal is not maintainable. The Appellant had
sufficient time to cor sly with the requirements of law and which it has
failed to do. The Appellant is directed to strictly comply with the
Impugned Directive, We further direct that the Appellant shall cease to

earry out any kind of Insurance business.

(J-FF-_ v M\
(S, TARIQ. A HUSAIN) (SALMAN ALI SHAIKH)

Commissioner (LI) Comimissioner (SCDY)

Announced on:  fgh November 2008
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