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Securities & Exchange Commission of Pakistan

NIC Building, Jinnah Avenue, Blue Area, Islamabad

BEFORE APPELLATE BENCH NO. III 

In the matter of 

Revision No. 21 of 2003

M. Suleman Zahid F.C.A

Zahid Jameel & Company

Chartered Accountants

Ground Floor, Al-Jameel Plaza

Peoples Colony, Faisalabad………..…………………………………….…Petitioner

Versus

Executive Director (EMD) SEC ……..……………………………………Respondent

Date of Impugned Order




                    April 29, 2003

Date of Hearing of Appeal





         August 04, 2003

Present:

For the Petitioner

Kh. Abrar Majal, Advocate
For the Respondent

1. Mr. Imran Bashir (Director) EMD

2. Mr. Mubasher Saeed (Joint Director) EMD

3. Ms. Anmol Shahzadi (Junior Executive) EMD

O R D E R

This order will dispose off the present revision petition filed under section 477 of the Companies Ordinance, 1984 by the Petitioner against the order dated April 29, 2003 (the “Impugned Order”) passed by the Executive Director (Enforcement & Monitoring). 

1.
Brief facts leading to this revision are that the Executive Director imposed an aggregate penalty of Rs.4,000/- upon the Appellant under sub-section (1) of Section 260 of the Companies Ordinance, 1984 (the “Ordinance”) for failing to conduct the audit of accounts of Taj Textile Mills Limited (the “Company”) for the years 2000 and 2001, in conformity with the requirements of the Ordinance. Aggrieved by the Impugned Order, the Petitioner has preferred this revision, which was initially fixed for hearing on July 10, 2003. However no one appeared before us on the said date on behalf of the Petitioner. In order to decide the case on merits, the Bench gave the Petitioner another opportunity of hearing. The case was then fixed on August 04, 2003, when Mr. Abrar Majal, Advocate appeared on behalf of the Petitioner. 

2.
Mr. Abrar Majal contended that the Impugned Order was mala fide and should be set aside. He stated that the Executive Director had granted an adjournment in the case on the date of hearing before him on November 18, 2002, however later he decided to decide the case on basis of the earlier submissions. He further stated that Executive Director had wrongly decided to pass the order on the pretext that the Petitioner was apologetic and regretted his negligence on each point of default. He stated that the Petitioner had never admitted any default before the Executive Director. He further stated that the Executive Director was prejudiced against the Petitioner, as the Petitioner had filed a complaint with the Wafaqi Mohtasib against the Executive Director. He further contended that the Executive Director should not have decided the case against the Petitioner when a complaint against him was pending before the Wafaqi Motashib in the matter. He stated that the Executive Director had filed a complaint against the Petitioner with ICAP while the matter was still pending before him, which meant that he had already made up his mind and was acting with a preconceived mind. Mr. Majal argued that in light of all these facts, the Impugned Order ceased to be a judicial order as justice should not only be done but also seen to have been done. 

3.
Mr. Majal also contended that the accounts of the Company for preceding years had been prepared by different auditors and the Petitioner had carried forward the figures from the previous reports. He argued that the discrepancy for which the Petitioner had been penalized existed in the previous reports, yet no action was taken against those auditors or the Company and its management. 

4.
Mr. Mubasher Saeed appearing on behalf of the Executive Director denied that the Impugned Order had been passed with mala fide intention. He stated that the Appellant was responsible being signatory of the audit of accounts and books of accounts of Company for the years ended September 30, 1998 to 2001. M/s Zahid Jamil & Co., Chartered Accountants of which the Appellant is a partner have been the auditors of the Company since its incorporation on March 24, 1986. They were also the auditors of one of the associated undertakings of Taj Textile namely, Elahi Enterprises (Private) Limited. The annual accounts of the Company for the year ended September 30, 2001 were examined and it was noticed that short-term borrowings of Rs.246.853 million had been transferred to the Company from Elahi Enterprises. It was further noticed from the aforesaid accounts that no information was provided by the Company in respect of the transfer of huge amounts of loans from Elahi Enterprises. Form A & Form 29 filed by Company revealed that some of the directors of the Company were also directors of Elahi Enterprises, thus, making both these companies associated undertakings in terms of Clause (2) of Sub-Section (1) of Section 2 of the Ordinance. From the aforesaid accounts neither any disclosure of this relationship was found nor did the auditors’ report dated May 04, 2002 highlighted any information about the transactions of Rs.246.853 million with the associated undertaking. He stated that it was an admitted fact that the loans of Rs.246.853 million payable by Elahi Enterprises to its various bankers were transferred to the Company during the years 1998 to 2001. These liabilities of Elahi Enterprises were transferred to Taj Textile Mills Limited (a public limited quoted company) under the pressure of the bankers of Elahi Enterprises who felt un-secured because Elahi Enterprises had no tangible asset base.  He contended that the reports signed by the Appellant pertaining to annual accounts of the Company were therefore made otherwise than in conformity with the requirements of Section 255 of the Ordinance, for which a fine of Rs.2,000/- was imposed for each year, 2000 and 2001 (aggregating to Rs.4,000/-) by the Executive Director.
5.
With regards to the Appellant’s assertion that by filing a complaint with ICAP, the Executive Director had prejudged the matter, Mr. Mubasher contended that the Commission has only conveyed the facts of the case as per available record whereas, ICAP has its own mechanism of investigations and reprimand based on their own findings. He stated that the Honorable Wafaqi Mohtasib (Islamabad) vide its order dated February 10, 2003 rejected the complaint filed by the Appellant for want of jurisdiction and the stay order granted by Regional Office, Faisalabad was vacated. 
6.
We have heard both the parties and considered their arguments. As far as the merits of the case are concerned, we asked the counsel of the Appellant during the hearing, whether in his opinion the Appellant as an auditor appointed by the members of the Company had a duty to disclose to them the very serious matter of transfer of loan liability to the Company from an associated undertaking. Although he conceded that it should have been disclosed to the members, he argued that there was no violation of any provision of the Ordinance. We cannot agree with the counsel that the Appellant has not violated any provision of the Ordinance. Sub-section (2) of Section 234 of the Ordinance provides that the balance sheet and profit and loss account shall, in the case of a listed company, comply with the requirements of the Fourth Schedule so far as applicable thereto. Sub-clause (b) of clause (C) Para 6 of Part II of the Fourth Schedule of the Ordinance stipulates that the names of the associated companies along with the amount of trade debts, loans advances and other receivables be disclosed separately in each case in the annual accounts. Clause (iv) of Para 5 of Part III of the Fourth Schedule further adds to the disclosure requirements by requiring that every material transaction with associated undertaking must be disclosed. The disclosure requirement of Para 11 of Part I of the Fourth Schedule to the Ordinance is a general provision requiring that detail disclosure of any loan or advance that has been granted or debt allowed on terms softer than those generally prevalent. It is therefore clear, that the reports submitted by the Appellant were untrue and failed to bring out material facts about the affairs of the Company and were prepared in violation of the provisions of the Ordinance. 
7.
We are unable to agree with the contention of the Appellant with regards to mala fide. We inquired from the counsel during the hearing whether it was appropriate for the Appellant to file a complaint against the Executive Director before Wafaqi Motashib while the proceedings were still being conducted. Although, he stated that it was not legally wrong as the Appellant did have the right to do so, however he conceded that the Appellant had been ill-advised. We feel that the Appellant should have waited for the outcome of the proceedings as ample opportunities of appeals are provided in the law against any order of the Executive Director. We also do not agree with the Appellant that the Impugned Order passed by the Executive Director was moved by the complaint filed against the Executive Director. As given above, there is a clear violation of the provisions of the Ordinance by the Appellant and therefore such an argument is not sustainable. We are also inclined to agree with the representative of the Executive Director that ICAP has its own mechanism of investigations and reprimand based on their own findings and the complaint filed by the Executive Director was not a finding in itself. It is also our opinion that it is not proper for the Appellant to argue that because the auditors who had prepared the reports of the preceding years have not been penalized, therefore he should also not be penalized. This argument is not tenable.  

In light of the submissions of the parties and the above findings, the order of the Executive Director (Enforcement & Monitoring) dated April 29, 2003 is hereby upheld. This Revision is dismissed accordingly.

	(ETRAT H. RIZVI)

Commissioner (Insurance)
	(SHAHID GHAFFAR)

Commissioner (Securities Market)


Islamabad

Announced:
August 13, 2003
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