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Before the Director (Securilies Market Division)

In the matter of Show Cause Motice issued to

Khalid Javed Securities (Pvt.) Limited

Under Rule 8 read with Rule 12 of the Brokers and Agents Registration Rules, 2001

Mumber and Date of Notice - No. MSWISMDILSE/{5)2006/76 dated Avqust 30, 2007
Date of Hearing Seplemher 18, 2007
Fresent at the Hearing, Mr. Khushnud Ahmed Gulzar, Director

Mr. Amjad Ali, Manager Accounts
Mr. Asad Uliah Javied, Advocate

Date of Order February 1, 2008
ORDER
1. This order shall dispose of the proceedings iniated through Show Cause Nolics bearing

No. MSW/SMD/LSEN(5)2006/76 daled August 30, 2007 ("the SCN') issued to Khalid Javed Securities
(Pvt.) Limited (‘the Respoendent”), member of the Lahore Slock Exchange (Guarantes) Limited (“LSE)
by lhe Securilies and Exchange Commission of Pakislan {'the Commission’) unrder Rule 8 of the
Brokers and Agents Regislralion Rules, 2001 ('the Brokers Rules’) for viclation of Rule 12 of the

Brokers Rules and Clause AS of the Code of Conduct contained in the Third Scheduls of the Brokers
Rules,

2. The brief facts of the case are that the Respondenl is 8 member of LSE and is registered with the
GD_Enmissmn under the Brokers Rules. An enguiry was infialed by the Commission in exercise of ils
powers under Secltion 21 of the Securities and Exchange Ordinance, 1989 ("the Ordinance”) and Ford
Rhodes Sidat Hyder & Co. ("the Enquiry Officer) was appointed as the Enquiry Officer under the
above mentioned section for the following

(@) to enquire into the dealings, business or any lransaction by the Respondent during the period
from April 01, 2006 to June 15, 2005 ('the Review Period"),

(b} 1o idenlify any and all the acls or omissions constifuting the violation of the Crdinance and the
‘Rules made thereunder.
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{c] 1o identily viclations af any other applicatile laws, including but rot limited to the Brokers Rules
Regulations for Shod Selling under Ready Market 2002 ("Shert Selling Regulations |
General Rules and Regulalions of LEE Securllies and Exchange Rules 1971 [ the 1971

Rules ) ami direclives Issued by the Cormmission Tras hme ba time.

ThE! fllld-‘nu's il the Engquery Otficer reveated several mstan w5 ool pelental non campliaeess wilh
appligable lavws and regulabions. A copy of the Enguiry Officer 5 repon wirs sent Io the Respontdant an
May 22, 2007 which required the Respondent to provide esplanations an the abecrvalions ol fhe

Enquiry Officer logether with supporting decuments.

Alter perusal of the Respondant's rephes o the above menoned letter which did ol dcdenpiiatlely

explain the posilion in respecl of some instances, the SCN was issued to the Eesponden! ondar Buls &

of the Brokers Rules staling thal the Respondant has prma face contravenad Bule 12 of the Brokers
Rules read with Clause A% of the Code of Conduct contamed 1 the Third Schedule o ihe Brokors Ryles

which are raproduced as nder

Rule 12- "A broker holding a certificate of reqistralion under Mese uies shall abide by the Code of
Conduct specified in the Third Schedule

Clause A5 of the Code of Conduct- "4 hroker shall atide 1y all the provisons of the Securilies and
Exchange Commission of Pakislan Acl. 1997 (‘the Act’) and the rules reaulatinng e by e

Compssion and the steok exchange from fime 1o tinte as may Le apphicalde lotnm’

Cin Augus! 302007 the Regpondent was called upon o show cause i .'.-rll'mg wilfin seven dayvs and
appear before the undersigned on September 10, 2007 for a heanng. 1o be altended ether i person
andfor threugh an authorized representative. However. on the Respandant requesl he date of heanng
was re-fized for September 18, 2007

The hearing was altended by Mr. Khushaud Ahmed Guizar Direclor Br Amiad Al Manager Accouns
and Mr Asad Ullah Jaued Adyouate of the Respardent wio atqued the case. and also submitied

written seply to the SCN o ted Seplamber 08 2007 1o the Comission

A surmmary of Ihe conlentions and objections thal were rased by the Respandent in s writlon

submissions and during the hearing and findings and conclusians of the Commigsion on The same e

as foliows
Prefiminary Objections

The ohiections ramsed by 1ha Respondent an the Enguiry cond e byt Enpiiry Clheer o given is
LHcer

« The Enguiry Officer was not appomted in accordance with the provisions of Saction 21 of e

Ordinance For the purpose of enquiry under section 21 of the Qrdinance a parson’ has lo be

s
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appointed as enquiry officer, whereas Ford Rhodes Sidat Hyder & Co. Is neither a natural
person nor a legal person, '

In delegation of powers under Section 10 of the Acl on July 07, 2006 the Director (SM) did not
have powers o order enquiry under Section 21 of the Ordinance. Further under delegation of
powers under SRO 1061 {1)/2005 dated 18" October, 2005, the Direcior (SM) does not have
the power to issue a Show Cause Motice, hear or decide under Rule 8 and 12 of the Brokers
Rules. e L2

The requirement of Section 21 of the Ordinance is thal an enguiry can enly be conducted by an
‘arder in writing” and it cannol be conducted by mere intimation. The Respondent was never
informed about the order, which was passed for conducting its enquiry and neither the

Respandent was heard before passing such order of enguiry.
Section 21 (4) of the Ordinance, provides following procedure of enguiry

"The person holding an enquiry under sub-sechan (1) shall, for the purpose of such
enquiry have the same powers as are vested in a courd under the Code of Livi
' Procedure, 1908 (Act V of 1908), when frying a suit, in respect of the following

malters, namely :-

(a) enforcing the alfendance of a person and examining him on path or
affirmation;

(b} compeling the produclion of documents;
{c) issuing commissions for the examination of wilnesses,

and any procesdings before such person shall be deemed o be juchicial
proceeding” within the meaning of Sections 193 and 228 of the Pakistan Penal
Code (Act XLV of 1860},

The Enquiry Officer did not follow the aforementioned procedure in conducting the enguiry
Moreaver, the Respondent was also nol provided a proper opperunity to provide evidence and
material in support of the conlentions raised n the report. The statements of the persans and
the documents marked as provided in Civil Procedure Code were not taken under oalh. The
Responden| assered thal the use of word "shall” in the abovementioned sub-seclion makes: it
mandalory for the Enquiry Officer fo exercise these powers and conduct the enquiry
accordingly

During the hearing and in its written reply to lhe SCN, the Responden further asserled thal the

" use af word ‘and” between the clause 12 and 13 of lhe Rule 8 of ihe Brokers Rules connecls

all the 13 clauses given under the said rule, therefore, action under Rules 8 of the Brokers

3
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Rules can only be taken against the Respondent it it has viclated all the 13 clauses of the said

rule.

B2 |"have considered 1he contentions and the preliminary ohiections raised by the Respondent and the
issues raised therein and the same are addressed below,

s The Respandent’s asserion that to canducl an enquiry undar Seclion 21 of the Ordinance only a
natural or legal person can be appointed as an Enquiry Cfficer is not correcl. In (his regard
attention of the Respondent was brought during the hearing lo the Section, 2(1)(j) of the
Ordinance which defines the term “person” as follows:

‘person” includes & Hindu undivided family. a firm, an association or body of

individuals, whether incorporated or not, a company and every other artificial juridical
person;

Since Ford Rhiodes Sidhat Hyder & Co. is a firm, therefore; it falls under the definition of “person’

» The asserion of the Respondent thal Qirector {SM) does nol have the power to order enguiry
under Section 21 of the Ordinance, issue a show cause nolice, 1o hear or decide under Rule 8
and 12 of the Brokers Rules Is also nol correcl The powers under Seclion 21 of the Ordinance
were delegated to Direclor (SM) by the Commission under Section 10 of the Act vide SR.O
1075(1)2005 dated Cctaber 21, 2005

 The Respondent's asserlion (hat the Commission should have heard it before passing of Enguiry
Oirder is not cotrect. The Section 21 of the Ordinance does not suggest that the broker, against
wham the enguiry is being ordered, should be heard before passing of the arder. The enquiry is a
fact finding mission and nol a punitive aclion and therefore, hearing the broker before conducting

enquiry is not necessary under the aforementioned Section of the Ordinance.

« The contention of the Respondent that the Enquiry does not stand valid or enforceable as the
Enquiry Officer did not conduct the Enguiry in accordance wilh the procedure laid down in the
Section 21(4) of the Ordinance, is not correct 1t is not mandatory for the Enguiry Officer lo
gxercise 1he powers canferred under the Section 21(4) of the Ordinance. It is his discretion 1o
adopt a suitable method for carrying oul an enguicy

+ With regard to the Respondent's asserlion thal action agains| the Respondent under Rule 8 of
the Brokers Rules can only be taken if the Respondent has violaled all the 13 clauses of the said
Rules is not correct. The use of word “and” belween clause 12 and 13 of the Rule 8 of Ihe
'Brokers Rules does not mean that all the 13 clauses are connecled to each other. This is a self

serving inlemretat'mn and is not the intention and spiril of the law. i



a’f @‘wll TIRITH S & FXCHANGE COMMISSION OF PAKIS | A

T Cecuritics Mo | v m)
+:-t¢ o i R
9. Blank Sales ("lssue No. 1")
9.1 In terms of Regulation 4 of the Short Selling Regulations, Blank Sales are nol parmissible and in lerms

of Regulalion 5 of the Short Selling Regulations, il is provided ihat

‘Wo Member shall make a Shorl Sale unless:

aj Prior contractodl barrowing arrangement has been made
by The sale is made at an uptick, and
c) The trade Is idenlified as a Short Sale at the lime of placament of order”

b
9.2 The findings of the Enguiry Officer revealed 42 instances of Blank Sales dunng the Review Period

8.3 The Respondent mads the following submissions on the issus

« The Respondent in its reply dated September 08, 2007 stated that the sales mentioned in the
Annexure — A (‘the Annexure’} of the SCN are nol Blank sales. The Respondent further
stated fhal quoled instances in the Annexure are either misreporied, sale of Carry-over

positions or there were pre-existing confractual arrangements lo. meat the delivery
requirements.

*  However during the hearing the Respondent stated fhat fradas given al senal nos 1-2 and
28-32 of the Annexura do not exist. Whereas, the sales given at senal no. 33 of [he Annexure
was made against COT position of the client In case of inslance given al seral no_ 4 of the
Annexure, the Respondent stated that same is of 300 shares and not 500 shares. As for the
rest of the instances the Respondent staled thal same were of small quantilies and were
squared up within a short time of execution,

9.4 | have considered the contentions of the Respondent and 1he issues raised therein and the same are

addressed by me below

*  With regard to the Respondent's contention regarding non existence of lha instances given 3t
serial nos. 1-3 and 2§ - 32, the record available with the Commission was checked and if is
confirmed that the said trades do nol exist However il is surprising to note |hat the
Respondent did not brought up the issue before when the Enquiry Reporl was initially
forwarded to the Respondent. Furiher, with regard 1o lhe Respondent's contention that the
instance given al senal no, 4 is of 300 shares and not of 500 shares as reperted in the Enquiry
Report, the Respondent's contention is also accepled as same has also been confirmed with
the record available with the Commission. However, the Respandent's contention regarding
instance given at serial no. 33 of the Annexure is not accepled as no supperting document was
provided lo prove that Ihe chent made the sale against his CFS position. The ledger statemen!

provided earlier did nut show any trade by the client in scrip of BOSkon April 18, 2006,
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Therefore, in the absence of any documentary ewdence the said instance will be treaded as
Blank Sale. With regard lo the rest of the instances given in the Annexure it is clear from the

Respondent's asserlion thal same are Bank Sales as {he clienls did not have any pre-existing
interest against the said sales:

Considering the above facts and the conlentions of the Respondenl, it is evidenl (hat on 34 occasions
Blank Sales have been made In violation of Regulation 4 of the Shor Selling Regulations. In larms of
Rule 8 of the Brokers Rules, sub rule {ii) where the Commission i of the opinion that a broker has inter
alia failed to comply with any requirements of the Act or the Ordinance or of any rules or direclions
made or given thereunder, in terms of sub rule (i) has contravened the rules and regulations of the
exchange and in terms of sub rule (iv) has failed to follow any requirement of the Code of Conduct laid

down In tha Third Schedlule,'the Commission may in 1he public interest, take action under Rule 8(a) or
(b) of the Brokers Rules.

In fight of the above te. Ihe fact the Respondent by making Blank Sales has violaled the Short Selling
Regulations thereby afiracting sub rule (i) of the Rule 8 of he Brokers Rule and has also failed to
comply with Clause A5 of the Code of Conduct contalned in the Third Schedule fo the Brokers Rules,
thereby, aftracting sub rule (iv) of the Rule 8 of the Brokers Rule. Accordingly, a penalty of Rs. 25,000

(Rupees Twenly Five Thousand only} is hereby imposed on the Respondent under Rule 8 (5) of the
Brokers Rules.

Account Opening Forms (“Issue No. 2")

In terms of Commission’s Directive No. SMDISEI2(89) 2003 dated July 23, 2003 which requires all the
members-brokers to maintain Account Opening Form{s) (‘the AOF{s)) in conformity with the
Standardized Account Opening Form (“the SAOF’) prescribed by the Commission and subsequent
changes made o the SAOQF vide letters No, SMDISE/2(89) 2003, dated November 1%, 2003 and
January 20, 2004. Subsequently ihis SADF was also made parl of LSE General Rules and Regulalions
as Chapler VI, The said directives of the Commission require that;

il List of Transaction' fee, commission to be charged by the Broker and other COC charges
lo be levied should be allached with the AQFs.

Findings of the Enquiry Oflicer revealed thal,

i} List of Transaclion fee, commission lo be charged by the Broker and other COC charges fo be
levied were nol altached wilh the AQFs.

The Respandent made the lollowing submission on these issues
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e With reference 1o violation of not altaching list of charges wilh the A0Fs, the Raspondent in its
wiillen reply cantended that “formal approval of commission rates” is available on the accoun
statements which are accepled by Ihe clienls

104 | have considered ihe conlentions of the Respondent and the issues raised therein and the same are
addressed by me below: '

With regard to the Respondent’s asserlion regarding missing list of charges with AOFs, | do
) not agree with the Respondent thal giving commission rales on the account slatementfrade
confirmation suffices the requirement of attaching the list of charges with the AQF Il may be
noted that enclosing the list of charges with the ACF makes il part of the AQF which is the
basic agreement between the broker and his clienis In case of any dispule arises belween
lhem all the maiters are resolved on the basis of clauses of the ADF, Therefore, by not

altaching the said list with the ACFs, the Respondent has failed to comply with the directives of
the Commission

105 Considering the above facts and the contentions of the Respondent, it is established that Respondent
hias failed to comply with the Commission's directive and General Rules and Regulations of he LSE. In
lerms of Rule & of the Brokers Rules, more particutarly sub rule (iil), (iv) and sub rule {v) therefore,
where the Commission is of the opinion that a broker has infer alia contravened the riles and

regulations of the stock exchange andfor has failed to follow any requirement of the Code of Conduct

s |aid down in the Third Schedule andfor failed to comply wilh directives of the Commission in respect  of

business conduct, dealings with clienis and financial prudence, il may in the public interest, to take
action under Rule 8{a) or (b) of the Brokers Rules.

106 In hght of the above i.e. the fact the Respondent failed to comply with Commission's direclive thereby

attracting sub rule (v} of the Rule 8 of lhe Brokers Rule. Howsver, based on the Respondanis statemant
thal he has already taken correclive actions and assured the Commission lhat such violations will not
aoeur in future, 1 am inclined, on this occasion, to take a lenient view in the matter and will not take any
punilive action under Rule 8 of the Brokers Rules. As such, | believe a 'caulion’ in these instances 1o
the Respondent would suffice and | wauld further direct the Respandeni to ensure that full compliance is

made of all rules, regulations and direclives of the Commission in the future for avoiding any punifive
action under the law
i 11 Order Register (“Issue No. 3")
1.1 In terms of Rule 4(1) of the 1871 Rules Il is provided thal -

"All orders to buy or sell securilies which a member may receive shall be entered, in the

chronological order, in a regisier lo be maintained by him in a form which shows lhe

name and address of {he person who placed (he arder, the name and-number of the
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securilies lo be bought or sold, the nature of fransaction and the limitation, if any, as to

the price of the securifies or the period for which the order is 1o be valid*

112 The findings of the Enquiry Officer revealed {hat the register as mentioned above was not maintained by
the Respondent during the Review Period.

113 The Respondent made the following submission on the aforementioned issue

 The Respondent in its wrillen reply asserted that elecironic ledger as maintained today fullils
the requirement of abovementioned Rule. The Respondent further asserted thal the said Rule

was incorporaled when manual frading was prevalent in the stock marke

*  During the hearing the Respondent stated that now-a-days due to high volume and velocity of

trading it is practically impossible to maintain manual order register

114 I 'have considered the contentions of the Respondent and | am of the view that electronic ledgers or the
Daily Activity Log as mentioned by the Respondent is nol & substilute for the Order Register as required
underl the Rule 4(1) of the 1971 Rules. The aforementioned Logs only record those orders that are
3 placed by the Respondent inta LOTS and not all the orders which were received from the clients and
not entered into LOTS. Furher, the said Log only records the time of placement of arders into the
system and not the time of receipt of orders.

1.5  The Commissian is also cognizant of the practical dificullies associated with the maintenance of such
an Order Register manually. However, it is noted with disappointment that the brokerage house and
LSE were not able to keep pace with evolution in technology and significant increase in trading activities
whereby a system should have been developed to enable simullanecus recording of orders received

from clients and their incorporalion in a database lo generale the Order Register as required under the
Rule 4{1) of the 1571 Rules.

116  Considering the above mentioned fact | am inclined. on {his occasion. to lake 2 lenient view in the
matter and will not take any punitive action under Rule B of the Brokers Rules. As such, | believe that a
caution in this instance fo the Respondent would suffice and | would further direct the Respondent o
ensure that full compliance is made of all the laws. regulations and directives of lhe Commissicn in

future for avaiding any punitive action under the law.

12. Separate Bank Account for Clients Funds (“Issue No. 4")
121 Interms Commission's directive No. SMD/SE 2(20)/2002 dated March 4. 2005 which states that,

"The exchanges are 1o ensure Ihat brokers follow the praclice of segregating clients assels

from the broker's assets inorder lo ensure that clients’ assels ara not misused

For this purpose brokers should have one separate bank accoun! which includes all the cash

L1

deposits of their clients along-with records/breakdown of client positions.” ™
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122 The findings of the Enquiry Officer revealed that the Respondent was nol maintaining a separate bank
account for clients’ funds.

123 The Respondent made the following submission on the aforementioned issue:

. The Respondent stated that it is the clien! who always directs the Respondent and according
fo the directions of the client the funds are transferrad faidy and transparently as prescribed
under the law

. However, during the hearing the Respondent stated thal it misunderstoad the abovementioned

directive of the Commission as it thought that separate bank account has lo be maintamed for
every client.

124 | have considered the contentions of the Respondent and it is clear that Ihe Respondent has fafled lo
understand the Commission's direclive ﬁo. SMDVSE 2(201/2002 dated March 4, 2005 The said
directive requires the members to maintain one separate bark account in which only the clients’ funds
are fo be placed in order fo stop the membars from using clients’ funds for their own purposes The
same facl was also put before the Respondent during the heanng to which fhe Respandent agreed fo
maintain a separaie bank accoun! a8 required under the said directive.

125  Considering the above mentioned fact | am inclined, on this occasion, to take a lenient view in the
matter and will not lake any punitive action under Rule B of lhe Brokers Rules. As such. | believe thal a
caution in this inslance 1o the Respondent would suffice and | would further direcl the Respondent o
ensure thal full compliance is made of all lhe faws. reguiations and directives of the Commission in

{ulure for avoiding any punitive action under the law
13 As stated above, the Respondent is penalized as follows,

a)  Asregards |ssue No. 1, as staled above, a penally of Rs. 25,000/ (Rupees Twenty Flve
Thausand cnly) is imposed.

B} Mo punitive action is taken in relation to |ssue Mos. 2, 3 and 4 and a simple caution wil
suffice

131 The malter is disposed of in the above manner and the Respandent is directed lo deposil the line wilh
the Commission nol later than fifieen {15) days from the receipt of this Order,

mran Inayat Butt
Director (SM}
Secunfies Market Division



