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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

- This order shall dispose of the appeal No, 29 of 2608 filed under scction 33 of

the Securities and Exchange Commission of Pakistan Act, 1997 by Pakistan
Mutual Insurance Company (Guarantee) Lid (the “Appellant™) against the
directive of the Chairman, Securities Fxchange Commission of Pakistan

("SECP™), { the ™ Impugned Directive™) dated 24-06-2008.

- The Appellant is a mutual insurance company incorporated on 24-06-1946

and was later registered in accordance with the provisions of section 6 of the
Insurance Ordinance 2000 (the “Ordinance™). The Appellant was allowed to
transact business of “motor elass of insurance including motor 3" pany
compulsory business™ under the  certificate of registration issued on
01-01-2001.

. That after coming into force of the Ordinance, the Insurance Division of

SECE sent a notice calling upon the Appellant to comply with the provisions
of section 29 of the Ordinance read with Rule 9 of the Securities and
Exchange Commission of Pakistan (Insurance) Rules 2002 (the “Rules™) and
submil the statutory deposit of two and half (2.5) million Rupees as then
required. In response to the said notice, the petitioner deposited two and half
(2.5) million Rupees with the State bank of Pakistan on 06-01-2003, Later the
Insurance Division of SECP issued circular no 14 of 2007 dated 20-11-07,
calling upon all the insurance companies o maintain statutory deposit of live
(5) million Rupees effectively from 01-01-2005 as required under rule 9 (3) of
the Rules. The Appellant in its response dated 01-12-2007 contended that il is
a mutual insuwrance company and is entitled 1o exemption of statutory deposit

under proviso to section 29(2) {b) as it meets the required solvency level.

4. SECP in pursuance of its earner communication and in exercise ol its powers
under section 63 of the Ordinance called upon the Appellant through the
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

Impugned Dircctive dated 24-6-2008 to comply with the requirements of
section 11(1) of the Ordinance within one month of the issuance of the
Impugned Directive, failing which the Appellant was directed 1o cease
calering into new contracts of insurance, The Impugned Directive was issued
on the basis that the Appellam had:

a) [lailed to maintain statutory deposit of Rs. 5 million with State Bank of

Pakistan, as required by section 11 (1) (b) of the Ordinance read with
rule ¥ of the Rules; and

b) failed to meet the minimum solvency requirement consistently for the
years 2004, 2005, 20 5 and 2007 as set forth in section 11(1) (¢) and
section 36 of the Ordinance.

. The Appellant aggrieved by the Tmpugned Directive has preferred the instant

appeal. Ch. Abdul Karim, Chief Executive of the Appellant, appeared before
the Appellate Bench (the “Bench”™) and as a preliminary objection stated that
the direction under section 63(1) was issved 10 the Appellant without any
show cause. He contended that the SECP under section 63(2) of the
Ordinance was required to give opportunity of heanng before it issued the
Impugned Directive. Mr. Karim contended that the Appellant always
complied with the directives issued by the SECP; and had as instructed
deposited two and half (2.5) million Rupees on 18.1.2003 with the State bank
of Pakistan. Mr. Karim maintained that Appellant has never defaulied
submitting annual supervisic  fee to the SECP and has always submitted the
federal insurance fee to the Federal Government. Mr. Karim alleged that he
inquired from SECP time and again whether the Appellant was required to
submit a further stanntory deposit of two and hall (2.5) million Rupees in
terms of rule 93) of the Rules, however, no response was received lo his
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

querics,  Mr. Karim argued that the Appcllant is ready to submit further
statutory deposit of two and half (2.5) million Rupees and requested for
cxtension of ime. Mr, Karim stated that Appellant meets the minimum
selvency level and in suppe * of his contention relied on the statement of
assels altached with the appeal for the years ending 2004, 2005, 2006 and
2007, Mr. Karim also placed reliance on proviso of section 29 (2) (b) of the
Ordinance and stated that the Appellant achieved the level of solvency as

required by the SECP and was therefore entitled to reduction of statutory
depuosit,

- Mr. Ali Azeem Ikram, on | half of Respondent department stated that the

requirements of section 11 of the Ordinance, except the requirement of having
4 paid up share capital, are all applicable to mutual insurance companies. Mr.
Ali argued that the mandatory requirement of statutory deposit in rule 9 of the
Rules 15 clear and unambiguous and therelore the Appellant’s argument that
Insurance Division of SECI failed to respond 10 its queries is not sufficient
redason [or the non-complian. -, The Appellant has (giled io submil the further
statutory deposit of two and half (2.5) million Rupees even afier the issue of

circular No 14 of 2007 dated 20-11-07 and the Impugned Directive dated 24-
6-2008,

. On the issue of whether the Appellant has maintained the solvency level amd

is therefore entitled to the waiver of stalutory deposit under proviso to section
29 (2} (b) of the Ordinance Mr. Ali argued that the Appellant under section
36 (2) of the Ordinance is required o maintain at all times admissible assets in
excess of its labilities of an amount greater than or equal o the minimum
solvency requirement. The minimum sclvency requirement has been laid
diowm in 13 (1) (b) (iv) of the Rules, which is fifty (30) million Rupees for the
year 2005 and onward. The total admissible assets of the Appellant, as per the
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

solvency statement altached with the appeal for the vear ending 2007 is ten
million seven hundred and twenty thousand (10,72) Rupees which is far less
than the required level of fifty (50) millien Rupees, The Appellant has thus

failed to meel the solvency requirement as such it is not entitled o waiver of

statutory deposit as provided in proviso 1o section 29 (2) (b

- The preliminary argument o1 the Appellant is that the Impugned Directive was
issued 1o the Appellant without any show cause notice and that SECP was
required to give an opportunity of hearing belore issuing any direction under
section 63(2) of the Ordinance. Section 63 (17 (2) and (3) stipulates:;

6l Power of Commission to issue direction to cease enfering into new
contracty af inswrance.- (1} he Commission may isswe a direction to cease
enlering info new comracts of insurance I it believes on reasonable Brounds
tat an insurer registered under this Ordinance has failed, or is about to fail,

ta comply with the conditions of regisiration set ow in section 11,

(4} The Commission shall issue @ direction to cease enrering inin new

CENACEE l.lhr insurance i

fa) @ petition is prexented for the winding up of the hesurer and has
et beert withdrawn or vacated within a period of sivey days;

() the whole of the business of an invurer has been transferved o
WY BErSon;

fei  the Tribungl has made an order that a direction be given jo thar
inswrer to cease entering info new contracts of insurance; or

{d)  the insurer has failed o comply with a directive issued under
this Ordinance concerning a contravertion of the Cirdingnce or
the rules made thereunder, within the time specified in the

Chreglinarce or, i ol 5o specified, within the ime specificd in the
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

direciive ar three months, whichever Is longer, and the directive
had stated that the failure te comply wouwld lead to a divection

Iy CEOSE e.unrrfng nre new contractls Ufﬁ‘l.'il'n'ﬂl’l‘.'l‘ll.'ﬂ.’

Provided that o direction shafl not be issued under clause 1)
withetd giving the Insurer an opportunity to be heard.

{31 A direction to cease entering Into mew contracis of insurance shall
have effect ome momth from the dote of the direction unless a larer daie

is specified in the dif ~ction,

(4}

The perusal of section 63(1) of the Ordinance leads us to the conclusion that
the direction to cense entering into new contracts of insurance can be issved, if
the company fails to comply with the condition of registration even without
alTording an opportunity of hearing. The conditions for registration laid down
in section 11 of the Ordinance are basic conditions for regisiration, The
companies are required to comply with the requirements within a period of
one month or a later period as may be specified in the direction; therefore, the
argument of the Appellant that an opportunity of hearing should have been
given before passing the Impugned Direcuve iz not sustainable. However,
where a directive is issued under section 63(2)(d) of the Ordinance in respect
of violation, other than those violations mentioned in section 11 of the
Ordinance, an opportunity of hearing ought to be afforded as clearly stipulated
in the proviso to section 53 (2) (d) of the Ordinance.
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SECURITIES & EX-"HANGE COMMISSION OF PAKISTAN

9. Rule %3} of the Rules, as then in existence lays down the threshold of
statutory deposits, Rule 9 reads as follows:

9. Minimum staiutory deposit levels, - (1) Subject to sub-rules {2)

and (3), for the purposes of clawse (b) of sub-section (2) of section
29 of the Ordinance, the prescribed ameunt shall be five million

FHEES.

2) For an inswrance company which has, for fwe years
imrecliately preceding the end of any calender year, meaintained
nof fess than the winimum level of paid up capital applicable (o
that compary wder section 28 of the Ovdinance aned not less than
the minimum level of solvency applicable to that company under
seciion 35 or 36 of the Ordinance, in both cases without applving
the proviso fo section 28 of the Ovdinance, the prescribed amoiiit

in respect af that company under sub-ruie (1) shall be zero.

3) Subject ta suh with [mmedi et the amount of
statutory deposit shall be one million rupees and from then jor the
period until the 315t December, 2002, we gnd balf million rupees,
wntil the 315t December, 2003, three and half million rupees and
wntil the 31st December, 2004, and theregfier five million rupees.

Emphasis Aded

Rule 9 of the Rules was apparently introduced to reduce the burden of the

minimum statutory requirement of ten (10) million Rupees provided by

section 29 of the Ordinance. The insurance companies were thercfore

required to increase the statutory deposits gradually, starting from one (1)

million Rupees and raisc it each year until it reached five (5) million

Rupees between the years 2002 until 2004, Thereafier, in the year 2008,
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

rule 9 of' the Rules was one away with vide SRO No 682 (112008 daled

25" June 2008, This resulted in the limit of statutory deposit as provided

in section 29 (2) (a) of the Ordinance becoming applicable, Section 2% 1)
and (2) of the Ordinance stipulate:

29, Deposite.~(1).. Every insurer shall, in respect of the insurance
buisiness carried on by him in Pakisian, deposit and keep deposited
with the Stare Bank of Pakistan, in one of the offices in Pakistan of
the State Bank of Pakistan for and on behall of the Federal
Crovernment the required minimum amount specified in sub-section
2), either in cosh or in approved securities estimared al the marker
value af the securities on the day of deposit, or pavily in cash and

prartly in approved securities so estimaied,

(2) For the purpreses af this section the required minimm amount

is, either:

fa) e higher of ten million rupees and ten per cent, (10%) of the

instiFer s pald-ur capital or

Emplrasis Added

{hi sech amount as may be prescribed by the Commission:

Provided thai the Commission may, subjeci to achievement of levels of

solvency as required by this Ordinance, abolish the requirement for

deposits specified by this secrion by reducing the required mininim

o Ly ZErdn

All insurance companies are thus required to keep a deposit of ten (10)

million Rupees with State Bank of Pakistan from the date of the

aforementioned notification of 25® June 2008 in terms of section

Appellate Hench No |
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

29 (2} (a) or 10% the insurcrs paid up capital which ever is higher. The
wording of 29 (2) (a) would have been clearer, had the words “or ten
percent” been used inste: | of “and ten percent”. Nevertheless, the intent
of the legislature is clear i.e all insurnnce companies are required to make
a deposit of ten (10) million Rupees, however, where such companies
have 2 paid up capital; the statutory deposit must be ten percent ol the

insurers paid up capital where such percentage works out 1o more than ten
{10} million Rupees.

In any case the above bricl discussion by us on the notilication of 25-6-08
and scction 29 (2) (a) of the Ordinance are academic, as they for the

present purposes are neither applicable nor material to the case,

The Impugned Direct™vc was issued belore the aforementioned
notification, therefore, the Appellant was required to enhance the statulory
deposit upto fve (5) million Rupees, The contention of the Appellant that
the Insurance Division of SECP failed to inform il of the statulory
obligation is not tenable. The Insurance Division of SECP n any casc
informed the Appellant 1o enhance the statutory deposit through circular
Mo 14 of 2007 issued on 20-11-2007. Even if the circular had not been
issued, the requirements of law are clearly laid down in the Rules and in
scction 29 of the Ordinance, as such the Appellant was obliged to mect its
obligations imposed by the law.

On the issue of whether the Appellant meets the minimum solvency level,
it transpires from the #-pellant’s own record that it does not meet the
solvency level as prescribed by law. The Appellant’s record illustrates
assets of ten million, seven hundred and twenty thousand (10.72) Rupecs
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for the year ending December 2007, Secetion 36 which lays down the

erileria for solvency, reads as follows:
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36 Insurers af mon-life insurance business fo frave assefs in
excess aof minimum solvency requirement- (1) An  insurer
registered under Jhis Ordinance to carry on non-life insurance
business shall at all times have admissible assets in Pakistan in
excess of its liabilities in Pakistan of an amount greater than or

egual to the minimum solvency reguirement.

(2) An insurer in. wporated in Pokistan and registered under thiy
Ordinance (o carry on ron-life insurance shall at all times have
admissible asveis in excess of ity labilitles of an amoun! greaier

than or equal to the mininim solvency reguirement.

(3) For the purposes of this section, the mimimum solvency

requirement is the greatest of

fa) such reguires minimum amoynt as may be prescrifed by thy
Commission;

Emphasis Added

b ..
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

The minimum solvency has been prescribed by the Commission in Rule
13(1) (b) ol the Rules, which states:

13. Solvency of non- fe insurer.- (1) For the purposes of clawse (o) af
stub-section (3} of section 36 of the Ordinmance, the following shall be
the prescrifed amonm, nanely:-

fei) I the case of an .asurance company regisiered afler tive
commencement dale, fifty million rupees; arg

(8} In the case of an insurance company registered af the
commencement deale-

(7] the amount applicable wunder the repealed Act, umtil the
Jist December, 2002;

{ii) fifteen million rupees uniil the 3131 December, 2003,

() rwenty-five million rupees uniil the 3151 December, 2004;

and
fiv)  fifty million rupeey wmil the 31stDegember, 2005, and
thereafter

Emphasis Added

The minimum solvency lev  has been mised gradually from vear 2003, where
it was fifteen (15) million Rupees to fifly (507 million Rupees by the year
2005 and beyond. The Appellant admitiedly failed to maintain and gradually
enhance its assets and as result could not meet the solvency level laid down in
rule 13 (1) (b) of the Rules and is therefore not entitled to the waiver of

slatutory deposil as provided in proviso to section 29 (2) (bl

12. We have also examined the status of mutwal insurance companies, o see
whether the intention of the legislature was to treal them differently {rom the
insurance companies with a paid up capital. We find that the Ordinance does
not distinguish between an insurance company with a paid up capital and one
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SECURITIES & EXCHANGE COMMISSION OF PAKISTAN

which does not have a paid up capital. As such all reguirements ol the

Ordinance other than maintaining peid up cepital mutatis mutandis apply 1o

mutual insurance companies,

13, For the reasons stated the appeal is not maintainable, The Appellant had
sufficient time to comply with the requirements of law since 2004 and which
it has failed 1o do. The Apnellant is therefore directed o comply with the
Impugned Directive, We lurther direct that the Appellant shall cease o carry

out any kind of Insurance business

i Qe Ihbihi,

(5. TARIQ. A HUSAIN) (SALMAN ALI SHAIKH)

Commissioner (LIY) Commissioncr (SCD)

Amnounced on: f@ November 2008
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