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O R D E R

This order will dispose off the present appeal filed under sub-section (1) of section 33 of the Securities & Exchange Commission of Pakistan Act, 1997 (hereinafter referred to as ‘SECP Act’) by Regal Ceramics Limited (hereinafter referred to as the ‘Appellant Company’) against the Order dated October 31, 2002 (hereinafter referred to as the ‘Impugned Order’) passed by the Executive Director (Enforcement & Monitoring). 

1. Brief facts of the case are that the Appellant Company ’s annual accounts for the year ended June 30, 1998 filed with the Commission showed accumulated losses amounting to Rs.68.563 million against equity comprising only of paid up capital of Rs.73.0 million. Long-term bank loans and overdue loan installments and accrued interest indicated that the Appellant Company was unable to service its debts. The current liabilities of the Appellant Company were more than twice its current assets. Also, the Appellant Company had not paid any dividend to its shareholders since 1992 and the market value of its share had diminished from Rs.10 to Rs.7.50 per share. 

2. Consequently, a notice dated January 04, 1999 was served by the Commission on the Appellant Company and its Chief Executive calling upon them to show cause as to why an inspector under Clause (b) of Section 265 of the Companies Ordinance, 1984 (the “Ordinance”) may not be appointed to investigate into the affairs of the Company. The Appellant Company was given an opportunity of hearing, however on assurances by the Chief Executive that the Appellant Company was implementing a revival plan as a result of which its financial position would improve, the proceedings were deferred and the Appellant Company was placed on the watch list by the Commission. 

3. However, the Appellant Company reported a loss of Rs.3.75 million for the subsequent year ended June 30, 2000. Previously, the Appellant Company had declared interim dividend for the year ended June 30, 2000 based on the half yearly accounts for the period ended December 31, 1999. This meant that the dividend had been paid out from the capital rather than the profit. Moreover, the annual general meeting for the year ended June 30, 2001 was not held and the Appellant Company also failed to prepare and circulate the annual accounts for the said year. 

4. In light of these facts, the deferred proceedings under Section 265 of the Ordinance were reinitiated against the Appellant Company by the Commission. An opportunity of hearing was provided to the Appellant Company and its Chief Executive by Executive Director (EMD). However, not being satisfied by their contentions, the Executive Director (EMD) vide the Impugned Order, appointed an inspector under Clause (b) of Section 265 of the Companies Ordinance to investigate into the affairs of the Appellant Company. Aggrieved by the Impugned Order, the Appellant Company has preferred this appeal under sub-section (1) of section 33 of the SECP Act. It also filed an application for condonation of delay in filing the appeal. The appeal came up for hearing on July 23, 2003 when the party mentioned above appeared before us through its counsel.

5. Mr. Muhammad Akram Khawaja appearing on behalf of the Appellant Company pleaded that the delay in filing the appeal had occurred due to filing of a writ petition No. 19891 in the High Court against the Impugned Order, which should be condoned by the Bench in the interest of justice. He contended that the Impugned Order was void as the Executive Director (EMD) was not competent to adjudicate on the matter. He argued that the authority to exercise the power to appoint inspector under section 265 rested with the Commission and delegation of such power to the Executive Director would amount to abdication of authority by the Commission. He contended that the power of the Commission could only be delegated to a Commissioner and not the Executive Director. He relied on sections 4 & 5 of the SECP Act read with section 33. When the Bench drew his attention to section 10 of the SECP Act, he stated that the SECP Act was contradictory, and therefore a harmonious interpretation was called for. He further argued that the deferred proceedings could not be reinitiated against the Appellant Company without issuing a fresh show cause notice. Furthermore, the Executive Director (EMD) could not have reinitiated the proceeding, which had been deferred by the Commissioner (EMD) as he was an authority inferior to the Commissioner and the Commissioner had assumed jurisdiction in the matter. When the Bench inquired from the counsel for Appellant Company whether these issues were raised in the proceedings held before the Executive Director (EMD), he candidly admitted that they had not been raised. 

6. On the merits of the case, Mr. Khawaja stated that the Appellant Company had, freely and in a truthful manner, given a clear and correct picture of the state of its affairs in its AGM for the period ended 30-06-2000. He contended that in such a case there was no need to appoint an inspector to investigate the affairs of the company. He argued that none of the shareholders of the Appellant Company had filed a complaint against the Appellant Company or its management, which meant that no beneficial result could be expected from the appointment of Inspector. He stated that the members should be left to sort out the matters for themselves. He blamed the overall recession in the local market, the dumping of crockery by China and the differences among the directors of the Appellant Company for the state of affairs. He further contended that there existed every possibility for a revival of the Appellant Company and the appointment of Inspector would work against its rehabilitation. In the end he prayed that the Impugned Order should be set aside.

7. Appearing on behalf of the Executive Director, Mr. Mubasher Saeed contended that the Commission under section 10 of the SECP Act, had validly delegated the powers of adjudication under section 265 of the Ordinance to the Executive Director. He stated that the proceedings against the Appellant Company had not been dropped but only deferred and therefore there was no need to issue a fresh show cause notice to the Appellant. Mr. Ashfaq Khan asserted that the violation of the mandatory provisions of the Ordinance such as non-holding of AGM, non-presentation of accounts lend support to the opinion that the Appellant Company was not been run in accordance with the prudent and accepted principles. The Company was provided almost three and half years to show signs of improvement but it failed to do so. The rights of minority shareholders cannot be sacrificed for such a long period. The Directors in their report to the shareholders had admitted that the Company was in a crisis and the operations were closed down w.e.f. June 05, 2000. In such grave situation, the appointment of inspector is considered appropriate.
8. We have heard both the parties and considered their arguments on the main appeal as well as the application for condonation of delay. The Bench is inclined towards deciding the matter on its merits in the interest of justice and therefore the request by the Appellant Company for condoning the delay in filing the appeal is accepted. 

9. We have considered the arguments raised by the Appellant Company regarding the competency of the Executive Director to hear and decide the matter and find no merit in them. The power to appoint the inspector under section 265 of the Ordinance rests with the Commission, which is duly authorized to delegate any of its powers under section 10 of the SECP Act to any of the Commissioners or its officers. The argument by the counsel that the power of the Commission can only be delegated to a Commissioner and not Executive Director is therefore untenable. The powers under section 265 of the Ordinance at the relevant time, were duly delegated vide SRO 862 (I)/2000 dated 6th December 2000 to the Executive Director (Enforcement & Monitoring). The Executive Director was therefore properly authorized to exercise those powers at the time of passing of the Impugned Order. In any case, this issue should have been raised by the Appellant Company before the Executive Director himself, which it did not. 

10. The Appellant Company’s argument that it should have been issued a fresh show cause notice is also unfounded. As stated by the representatives of the Executive Director, the proceedings initiated through show cause notice dated January 04, 1999 never came to an end and were infact deferred vide letter dated July 13, 2000 written by the Commission. The said letter clearly stated that the Appellant Company was being put on the watch list and the position shall be reviewed on the basis of the next annual results. As no new proceedings were being initiated against the Appellant Company, there was no need to issue a fresh show cause notice. We also find no merit in the argument that the Executive Director could not re-initiate the proceedings deferred by the Commissioner because the Commissioner had assumed jurisdiction. As stated above, the power to appoint inspector under section 265 rests with the Commission and the Commission has the authority to delegate or take back the power so delegated. The Commission in its wisdom had decided to re-assign the power under section 265 to Executive Director (Enforcement & Monitoring). 
11.   Mr. Khawaja’s argument that because the management of the Appellant Company had itself accepted dismal state of affairs of the company, there was no need for any investigation is unacceptable. The reason for appointment of an inspector is not only to find out the true affairs of the company but also to find causes for any failures so that the management may be able to improve the condition of the company. It is for this reason we believe that the appointment of Inspector will be beneficial for the Appellant Company and its shareholders. The counsel’s argument that the members should be left to sort out the problems cannot be accepted as the constant decline of the state of the Appellant Company points towards the failure of the members and the management and lack of interest and the will to do so. Although factors such as depressed economic activity in the sector and dumping of Chinese goods could partly be blamed for the financial state of the Appellant Company, however the differences among directors, the failure of the management to comply with mandatory provisions of law and the payment of dividend from the capital of the Appellant Company are serious matters, which need to be investigated. We therefore find no reason to interfere with the Impugned Order. 
In light of the submissions of the parties and the above findings we uphold the order of the Executive Director (Enforcement & Monitoring). This appeal is accordingly dismissed. 

	(ETRAT H. RIZVI)

Commissioner (Insurance)
	(SHAHID GHAFFAR)

Commissioner (Securities Market)


Islamabad
Announced:
July 31, 2003
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