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BEFORE 
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In the matter of 

Appeal No. 18 of 2003
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2.
Mr. Tariq Mohsin Siddqui

Chief Executive Officer

Saadi Cement Limited
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Versus
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   April 11, 2003
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August 01, 2003

Present:

For the Appellant

1. Barrister Muhammad Ahmed Saeed, Advocate

2. M. Farooq Akhtar
For the Respondent 

1. Mr. Atta Muhammad Khan, Director (EMD) SEC

2. Mr. Mubasher Saeed, Joint Director (EMD) SEC

O R D E R

The matter before us arises from an appeal filed under section 33 of the Securities and Exchange Commission of Pakistan Act, 1997 by the Appellants against the order dated April 11, 2003 (‘Impugned Order’) passed by Executive Director, (Enforcement & Monitoring). 

1.
Brief facts of the case are that, a member of the Karachi Stock Exchange (G) Limited, Mr. Mohammad Saleem Ghory (the “Complainant”), filed a complaint with the Commission against Saadi Cement Ltd. (the ‘Company’).  The Complainant alleged that he had bought 50,000 shares of the Company, which were delivered to him by the clearing-house of the KSE.  The said shares along with duly executed instruments of transfer were lodged with the Company on January 29, 2002 for transfer in his favour in the account of Central Depository Company of Pakistan Limited (the “CDC’).  The Company acknowledged receipt of the Shares vide its receipt number 755 dated January 29, 2002.  A letter dated April 16, 2002 was, however, received after 76 days, asking the complainant to deposit the relevant documents to a Commission of Enquiry, constituted by the Company for verification of bona fide purchaser. His grievance was that according to law these Shares were required to be transferred to his account in the CDC within five working days. According to the Complainant, he had also provided to the Company a certificate from the KSE confirming that the said Shares were purchased by the Complainant against payment through clearing-house in accordance with the rules and regulations of the KSE.
2.
The aforesaid complaint was forwarded to the Company by the Commission for appropriate action.  However, no response was received from the Company in spite of reminders on May 8, 15, 23, and 31, 2002. Consequently, a notice dated July 17, 2002 was served on the Company and all its directors including the Chief Executive calling upon them to show-cause and to appear before the Executive Director and explain as to why penalty may not be imposed on them for the contravention of the provision of Sub-section (1) of Section 74 of the Ordinance. The representatives of the accused Company and its directors contended before the Executive Director that the Company was unable to accede to the request of the Complainant as the ownership of the Shares was disputed. Not being satisfied by the plea taken before him, the Executive Director imposed a fine of Rs. 10,000/- (Rupees ten thousands only) on the Company and its Chief Executive. In addition, he directed the Company under section 473 of the Ordinance to transfer the Shares within 5 days of the application in the account of the Complainant.
3.
The Company and its Chief Executive have preferred the instant appeal against the Impugned Order of the Executive Director. The Appeal was fixed for hearing on August 01, 2003 when M/s. Muhammad Ahmed Saeed and M. Farooq Akhtar, Advocates appeared before the Bench on behalf of the Appellants.  Barrister Ahmed Saeed arguing on behalf of the petitioners contended that the Executive Director had invoked section 74 of the Ordinance wrongly as the issue of transfer of shares is covered under section 76.  He further stated that the reason for not transferring the shares was that the Company is required under law to transfer the shares to the bona fide purchaser and the Complainant was not a bona fide purchaser of Shares.  He further stated that the factual position of the case was that these Shares were part of 5.8 million shares, which had been pledged by one Mr. Jarrar Hussain on behalf of the Company with MRJ Securities, a brokerage firm of KSE. MRJ Securities was not authorized to sell or dispose off the shares, which it did. Previously, on June 17, 1997 KSE had declared MRJ securities to be a defaulter. Mr. Jarrar Hussain had therefore caused notices to be issued in KSE and in Daily Dawn warning the public at large in general and members of KSE in particular, that MRJ Securities was not authorized to deal in the said 5.8 million shares and that anyone dealing in the said shares would do so at its risk and cost. He argued that the Complainant was a member of KSE and had valid notice not to deal in the Shares and therefore could not be termed as a bona fide purchaser. He contended that MRJ Securities had committed criminal breach of trust by misappropriating the property entrusted to them by Mr. Jarar Hussain. 

4.
He further contended that the Company had approached the Sindh High Court seeking declaration inter alia as to whose names should the shares be transferred. He stated that the Hon’ble High Court had directed the Company to transfer the Shares to bona fide purchaser but had not specified as to who was a bona fide purchaser. Consequently the Company had set up a Commission of Enquiry in order to determine who was or was not bona fide purchaser of shares.  He further argued that section 31 of the Securities & Exchange Ordinance, 1969 as referred in the Impugned Order specifies that a person who has become a possessor of shares for a lawful consideration without fraud and who is without notice of any defect in the title of the person from whom he has bought the shares is a bona fide purchaser. He argued that the Complainant does not fall within this specification. He also referred to section 27 of the Sales of Good Act, 1930 and contended that the Complainant had no better title than MRJ Securities who sold the shares to him. Mr. Farooq Akhtar, Advocate assisting Mr. Ahmed Saeed, took the plea that in presence of section 78A of the Ordinance, which specifically deals with the matter of transfer of shares and the power of the SEC to give directions to the Company, the direction given by Executive Director under section 473 was not lawful. He contended that the Impugned Order was based on surmises and conjectures and was untenable in law. He prayed that the Impugned Order be set aside and the Company be allowed to determine the bona fides of purchasers of shares through the Commission of Enquiry. 

5.
Mr. Mubasher Saeed, Joint Director representing the Executive Director contended that Section 74 of the Ordinance provides time frame for delivery of shares after allotment and also the penalty for default, while section 76 of the Ordinance provides for procedure for transfer of such shares and in case the same are lost or mutilated for which separate penalty is provided in law. He stated that the Complainant purchased the Shares through the approved system of clearing house of the Karachi Stock Exchange.  He said that the High Court order in determining bona fide claimants is clear and the company by no reasons has any justification to delay the transfer of shares to its bona fide shareholders. There is no justification for any Commission of Enquiry and even if this was the case, the said Commission of Enquiry had failed to identify bona fide claimants even after a lapse of two years.  The Company has made a clear violation of the mandatory provisions of law, which may not be ignored.  He requested that the Impugned Order may be upheld and Appeal be dismissed as being devoid of any merit.

6.
We have heard both the parties and considered the case in light of the arguments given by the parties and also keeping in view relevant provisions of law.  The main argument on which Appellants have based their refusal to transfer the Shares is that the Company can only transfer the Shares to a bona fide purchaser and the Complainant is not a bona fide purchaser of Shares. The main issues to be decided therefore are firstly, whether the Complainant can be termed as a bona fide purchaser and secondly whether the Company has a right to decide about the bona fide of a purchaser.

7.
 About the first issue, the Appellants have contended that Mr. Jarrar Hussain had pledged 5.8 million shares with MRJ Securities on behalf of the Company and therefore MRJ Securities was not competent to sell or dispose off the shares.  However, during the hearing when the counsels were questioned as to whether the Company’s accounts showed this pledge transaction, by way of loan from sponsors, they admitted that it did not. Later they admitted that the shares were not pledged at all and it was probably a Repo Transaction between Mr. Jarrar Hussain and MRJ Securities. The orders of the Hon’ble Sindh High Court and the Executive Director also reveal that this important information was concealed from the two and the Appellants in fact misdirected them.   We are convinced that the Appellants have not approached this Appellant Bench with clean hands. This information therefore casts a major doubt on the Appellant’s argument that MRJ Securities was not authorized to deal with or dispose of the shares. In any case, the fact is that the Complainant bought the Shares from clearing house of the KSE, which also endorsed the genuineness.  Further the KSE had issued a certificate verifying that the Complainant was a bona fide purchaser.  The Honourable Sindh High Court in its order dated 06 March 1999 had also directed the Company to transfer the shares as listed therein against Suit numbers 116, 117 & 118 of 1998 filed before the High Court by the bona fide purchasers. In our opinion the Complainant was a bona fide purchaser and the Company is bound to transfer the shares in his favour without any further delay. 

8.
 As far as the second issue is concerned, we also feel that the Company had no authority for setting up any Commission of Enquiry to verify as to who is or not a bona fide purchaser particularly when the Honourable High Court had given specific instructions in suit numbers 116, 117 & 118 of 1998 to it to transfer the shares in favour of the bona fide purchasers.  Further, as the High Court had also stated in its order that the fear on which the Company is basing its refusal to transfer the shares is misconceived.   In view of position stated above, we are convinced that the appeal has no force and is liable to be dismissed. We therefore, uphold the Order of the Executive Director and dismiss the appeal accordingly.

(ABDUL REHMAN QURESHI)


  (ETRAT H. RIZVI)

     Commissioner/Chairman

     Commissioner (Ins./NBFCs)

Islamabad
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