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Securities & Exchange Commission of Pakistan

NIC Building, Jinnah Avenue, Blue Area, Islamabad

BEFORE 

RE-CONSTITUTED APPELLATE BENCH

In the matter of 

Appeal No. 70 of 2002
Shaheen Pay TV (Private) Limited

3-A, Mezzanine Floor,

Fayyaz Centre, Shahrah-e-Faisal

Karachi. …………………………………….……….….……Appellant

Versus

1. Shaheen Foundation PAF

13-L, Commercial Area F-7/2

Islamabad

2. Commissioner (CLD) SEC………………….……Respondents

Date of Impugned Order




July 11, 2000

Date of Hearing





June 09, 2003

Present:

For the Appellant

1. Mr. Afzal Siddiqui, Advocate

2. Ms. Ainsey Ali
For Respondent No.1

1. Mr. Farrukh Qureshi, Advocate

2. Nudrat Ejaz, Advocate

For Respondent No. 2

Ahmed Muzammil, Joint Registrar SEC

O R D E R

This order will dispose off appeal No.70 of 2002 filed under section 33 of the Securities and Exchange Commission of Pakistan Act, 1997 by the Appellant against the order dated July 11, 2000 (“Impugned Order”) passed by Commissioner (Company Law Division).  

1.
Brief facts of the case are that Commissioner (Company Law Division) vide the Impugned Order dated July 11, 2000 appointed an inspector under section 263 of the Companies Ordinance, 1984 on an application filed by Respondent No.1 namely Shaheen Foundation. This appeal filed by the Appellant is against the Impugned Order and has been filed with a delay of approximately 27 months. The Appellant has therefore filed an application under section 14 read with section 5 of the Limitation Act 1908 seeking condonation of the delay. 

2.
The case was initially fixed for hearing on February 04, 2003, however the counsel for the Appellant expressed his inability to appear on the said date. The case was then adjourned and fixed on February 25, 2003 when the counsel for the Appellant again sought adjournment of the case. The case was then fixed on March 19, 2003 however no one appeared on behalf of the Appellant on the said date. The appeal was therefore dismissed by the Appellate Bench for non-prosecution. The Appellant subsequently filed an application for restoration of the appeal, which was accepted by the Bench. The appeal was then fixed for hearing on May 22, 2003, however the counsel for the Appellant again showed his inability to appear on the said date. This adjournment request was accepted and the case was fixed on June 9, 2003 when it was finally heard by the Appellate Bench. 

3.
At the outset of the hearing, the Appellant was directed to present his arguments on the issue of condonation of delay.  Mr. Afzal Siddiqui appearing on behalf of the Appellant contended that the Appellant in August, 2000 had erroneously filed the appeal against the Impugned Order in the Hon’ble Lahore High Court under section 485 of the Companies Ordinance 1984.  He stated that the Appellant was genuinely under the impression that the Impugned Order was an order passed by the Commission and not a Commissioner and was therefore appeal-able before the High Court and not the Appellate Bench. He based this argument on the fact that section 263 of the Ordinance mentions the word ‘Commission’ where it provides, “The Commission may appoint one or more competent persons as inspector to investigate the affairs of any company…”. 

4.
Mr. Siddiqui pleaded that the time spent before the wrong forum by the Appellant should be condoned by the Appellate Bench. The Bench asked the counsel to explain why the time spent by the Appellant after the High Court decision should also be condoned. He argued that the High Court had dismissed his appeal for the reason that it was filed before the wrong bench of the High Court and he was left with no choice but to file an appeal before the Hon’ble Supreme Court. He stated that the time spent subsequent to the decision of the High Court was spent pursuing the appeal before the Supreme Court. He stated that the issue of wrong forum for appeal was not taken up by the High Court and the High Court did not give a specific order to the Appellant to file the appeal before the Appellate Bench. At this point, the Bench drew the attention of the counsel to Paras. 4 and 5 of the order of the High Court dated 02-11-2000.  In Para 5, the Hon’ble High Court held as follows;

“It is clear that in the instant case the appeal is competent under section 33 of the [Securities & Exchange Commission of Pakistan] Act before the Appellate Bench of the Commission. Appellant without approaching the Appellate Bench of the Commission has directly filed this appeal erroneously under section 485 of the Companies Ordinance 1984. The alternate adequate remedy provided under the law having not been availed this appeal is not maintainable.” 

5.
Mr. Siddiqui again stressed that the appeal had been filed erroneously as recorded by the High Court in its order and stated that the High Court should have forwarded his appeal along with the record directly to the Appellate Bench, which it did not do.  

6.
Mr. Farrukh Qureshi, counsel for Respondent No.1 referred to section 14(1) of the Limitation Act which provides as follows:

“In computing the period of limitation prescribed for any suit the time during which the plaintiff has been prosecuting with due diligence another civil proceeding, whether in a court of first instance or in a Court of appeal, against the defendant, shall be excluded, where the proceeding is found against the same cause of action and is prosecuted in good faith in a Court, which, from defect of jurisdiction, or other cause of like nature, is unable to entertain it.” 

7.
Mr. Qureshi argued that in order for the Appellant to rely on section 14, it has to satisfy the test of due diligence prescribed in the section. He contended that the Appellant could not argue that the appeals before the High Court and the Supreme Court were filed and pursued ‘erroneously’. He referred to Para 3 of the application for condonation of delay filed by the Appellant wherein it is admitted by the Appellant that the issue of maintainability of the appeal before the High Court was raised at the pre-admission stage. He stated that it was clear that the Appellant was well aware of the legal position and could not be said to be acting diligently or erroneously. He further argued that in any case even if the time spent before the High Court could be condoned, the time spent pursuing an appeal against the order of the High Court could not be condoned under section 14 of the Limitation Act. In support of his arguments, he referred to the cases of AIR 1949 Pat 362 , PLD 1983 Pesh 134 , PLD 1958 Lah 936  and 1998 SCMR 2296 . Mr. Qureshi further contended that vested rights have been created in favour of Respondent No.1 during the said period of time, which alone are sufficient cause for dismissal of the request for condonation of delay.
8.
We have heard both the parties at length on the issue of condonation of delay and we agree with the counsel for the Respondent No.1 that this case does not merit such a relief under section 14 of the Limitation Act. Even if it is accepted that the Appellant had filed the appeal before the High Court erroneously, however, as pointed out by the counsel for Respondent No.1 that once the issue of maintainability was raised at the pre-admission stage, the Appellant should have acted diligently and withdrawn his appeal. The fact that the issue of maintainability of the appeal was raised at such an early stage as admitted by the Appellant itself and as recorded in the order of the High Court at Para 2, negates the Appellant’s plea that it was acting under a mistaken belief. 

9.
More importantly, once the issue of maintainability of the appeal had been decided by the Hon’ble High Court, the fact that the Appellant spent 2 years pursuing an appeal against that order before the Supreme Court points to the fact that the Appellant was not acting diligently or in good faith. This fact also contradicts the contention of the Appellant that it had filed the appeal before the High Court, erroneously. The case cited at AIR 1949 Pat 362 referred to by the counsel for Respondent No.1 supports this view. It was held that,

“…it cannot be said that the plaintiff was pursuing the previous litigation with due diligence after his appeal has been dismissed by this Court and it has been pointed out to him that the proper remedy was by way of an application to set aside the sale, inasmuch as even after that the appellant persisted in obtaining a review of that decision instead of adopting the course that was pointed out to him.”

10.
Also, in the case cited at PLD 2001 SC 228, the Hon’ble Supreme Court held that section 14 of the Limitation Act permits the exclusion of time only for proceedings prosecuted in good faith and therefore the petitioner must prove that he acted in good faith while prosecuting his appeal before the wrong forum. The term ‘good faith’ is defined in the Limitation Act as, “nothing shall be deemed to be done in good faith which is not done with due care and attention”. Therefore, where the proper course for pursuing his appeal had been pointed out to the Appellant by none other than the Hon’ble High Court, it can hardly be argued that the Appellant was acting with due care and attention when he spent another two years before the Hon’ble Supreme Court agitating against the decision of the High Court.  In view of the law enunciated above, it is our considered view that there is no justification available for condoning such inordinate delay when valuable vested rights may have accrued to the other parties in the case. 

In light of the aforesaid, the request of the Appellant for condonation of delay in filing the appeal is hereby rejected. The present appeal is dismissed as being barred by limitation.  
	(ETRAT H. RIZVI)

Commissioner (Insurance)

	(SHAHID GHAFFAR)

Commissioner (Securities Market)



Islamabad

Announced:
June 11, 2003
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