Insurance Division
Karachi
- [Karachi]

Before Tarig Hussain, Divector (Insurance)

In the mntter of

Pak Qatar Family Takaful Limited

Show Cause Notice Issue Date:  March 31, 2014
Date of Hearing; April 29, 2014
Attended By: 1. Mr. Muhammad Kamran Saleem, Chief

Financial Officer / Company Secretary, Pak
Qatar Family Takaful Limited;

2. Mr. Jehanzaib Ahmed, Head - Legal &
Compliance, Pak Qatar Family Takaful Limited;
3. Mufti Zahid Sangharwi, Head of Shariah

Compliance, Pak Qatar Family Takaful Limited;
and

4, Mr. M. Ahsan Qureshi, Senior Manager -
Finance & Accounts, Pak Qatar Family Takaful

Limited.

Date of Order: May 21, 2014

ORDER

(Under Section 18(1) read with Section 21(5) and Section 156 of
the Insurance Ordinance, 2000)

.....................................................................................................................

This Order shall dispose of the proceedings initiated against M/s Pak Qatar
Family Takaful Limited (“the Company”) for not complying with Section 18(1) read
with Section 21(5) of the Insurance Ordinance, 2000 (“the Ordinance”).
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Backeround Facts
2. The relevant provision of Section 18(1) of the Ordinance states that:
“18. Disposition of assets of statutory funds.- (1) The assets of n statutory fund
are only available for expenditure related to the condnct of tie business of the statutory
fund.”
3. The Revenue Account statement (Form LD) of the Participant Takaful Funds of

the Company for the year ended December 31, 2012 depicted a transaction /
c011tribut§011 of Rs. 10,000,000/- from the Group Family Participants’ Takaful Fund
(PTF) to the Group Health PTF of the Company.

4. It was further observed that the total amount of capital contributed by the
Shareholders” Fund to the Group Family PTF, amounting to Rs. 8,493,282/-, was
repaid back to the Shareholders’ Fund of the Company during the year 2012.

5. Hence, in the light of the para above, there was no further capital contribution
available in the Group Family statutory fund to be distributed to another statutory
fund of the Company.

6. The provisions of Section 21(5) of the Ordinance lay down the modes in which
capital contribution may be distributed, if it is available. The said provisions of the
law state that:

“(5) Capital contributed to a statutory fund may only be distribitted in the following
ways:

| ()} by transfer fo the shareholders” fund;

l (c) by distributtion as bonuses to holders of participating policies.”

7. Hence, in the light of the provisions of Section 18(1) and Section 21(5) of the
Ordinance, it appeared to the Comumission that the contribution of Rs. 10,000,000/ -
from the Group Family PTF to the Group Health PTF of the Company was not
allowable, as there was no outstanding balance of the capital contribution available in
the Group Family PTF, which could have been distributed to another statutory fund.

8. The Commission, vide its letter no. ID/SD/PQFTL/2013/18038 dated October
29, 2013, had advised the Company to furnish its comments / clarification on the
aforesaid observation, on which the Company in its reply dated November 20, 2013
stated that:
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“As you are aware that the Compmiy is operating under "Wagf Wakaln Model” and
has created a Participant Takaful Fund (PTF) or wagf fund. As pernitted under the
Wagf deed, the Wagf is further sub divided into sub-funds for different segnients i.e.
Individual Family(IF), Group Family (GF) and Group Health (GH). Since Hie PTF is a
conntont risk pool, we believe tHat any surplus after providing for tecluical reserves of
one segment can be utilized to overcome deficit of another seginent or to niake another
segment solvent; thus the surplus/deficit of PTF as a whole should be considered and in
case of deficit, capital from sharelolders sub-fund should be contributed accordingly.”

9. The above-quoted reply of the Company could not have been termed as
satisfactory, and that the PTF being a common risk pool cannot relieve the Company
from complying with the provisions of the Ordinance, and hence, the capital
contribution (if any) that was to be made to the Group Health Statutory Fund / PTF
should have made through the Shareholders” Fund of the Company and not through
the Group Family PTF.

10, Accordingly, in view of the foregoing paras hereof, it appeared that the
Company has contravened the provisions of Section 18(1) read with Section 21(5) of
the Ordinance, which attract the penal provision as provided under Section 156 of the
Ordinance.

Show Cause Notice

11.  Hence, the Show Cause Notice was issued on March 31, 2014 under Section
18(1) read with Section 21(5) and Section 156 of the Ordinance to the Company, its
Chief Executive and the Directors of the Company, calling upon them to show cause
as to why the penalty, as provided under Section 156 of the Ordinance, should not be
imposed upon the Company, its Chief Executive Officer and/or the Directors of the

Company for not complymg w1th pro ovisions of SLCthH 18(1) 1Qad w1l:h Sectlon 91(5)

“of the Ordinance.”

Companv’s Response to the Show Cause Notice

12, Inresponse to the said Show Cause Notice, the Company, vide their letter no.
PQFTL/Hol.&C/2014 dated April 3, 2014, declared that Mr. Muhammad Kamran
Saleem (Chief Financial Officer & Company Secretary of the Company), Mr. Ahsan
Qureshi (Senior Manager - Finance & Accounts of the Company) and Mr. Jehanzaib
Ahmed (Head - Legal & Compliance of the Company) intend to appear in person
along with the written representation as clarification to the aforesaid Show Cause
Notice, which was served upon the Company, its Chief Executive Officer and the
Directors of the Company for the aforementioned contravention of the Ordinance.

Tel (071) 32410651, 37414704lFa\ (021)- 32423248 | Website: \\w“.secp.gm’.p]\ '
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Hearings of the Case & Subsequent Developments

13.  As requested by the Company, vide their letter no. PQFTL/HoL&C/2014
dated April 3, 2014, the hearing in the matter was scheduled for April 29, 2014, which

was communicated to the Company via Commission’s hearing notice no.
ID/Enf/PQFTL/2014/19411 dated April 7, 2014.

14.  Accordingly, the said hearing was attended by Mr. Muhanumad Kamran
Saleem (Chief Financial Officer & Company Secretary of the Company), Mr. Ahsan
Qureshi (Senior Manager - Finance & Accounts of the Company), Mr. Jehanzaib
Ahmed (Head - Legal & Compliance of the Company) and Mr. Zahid Sangharwi
(Head of Shariah Compliance of the Company), all of which were duly authorized by
the Board of Directors to attend the said hearing in the matter of the aforesaid Show
Cause Notice, through a Power of Attorney, duly attested by the Notary Public on
April 5, 2014. Hence, in view of the said Power of Attorney, the above-named four
persons shall be referred to as the “Company’s representatives” hereinafter.

15. Brief proceedings of the hearing of April 29, 2014 are as follows:

a. The Company’s representatives were asked to present the Company’s
‘contentions in the matter of the aforesaid Show Cause Notice.

b. The Company’s representatives stated that the inter-fund contribution was
allowed by virtue of the governing Waqf Deed, which is in-line with the
principles of Islamic Shariah, and the contention was duly supported by the
opinion of the Company’s Shariah Advisor. The Company’s representatives
further argued that if a statutory fund of the Company is in surplus and if at
the same time the other statutory fund is in deficit, then it is very much in-
line with the Shariah to transfer / contribute the amount from the first

statutory fund to the other in order to remove the deficit arising in the other

fund;

c. It was then clarified to the Company’s representatives that Waqf Deeds are
made in pursuance of the Rules appertaining to the business of takaful,
hence, if there is any contradiction between the provisions of the Rules and
the Ordinance, the Ordinance shall prevail, and therefore, if the Ordinance
‘has already forbidder: a particular transaction / act, then the Company may
not undertake any such transaction / act, and if such an act is so done, thL

!same shall be construed as a clear violation of the provisions of the

Ordinance;

d. It was also clarified that the Company’s Group Family PTF and the Group
Health PTF are two separate statutory funds in the light of the provisions of
the Ordinance, and accordingly, if there is no capital contribution available
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in the Group Family PTF which could have been distributed in-line with the
provisions of Section 21(3) of the Ordinance, then the Company could not
have contributed / transferred / distributed an amount of Rs. 10,000,000/ -
from the Group Family PTF to the Group Health PTF, rather if the Group
Health PTF was in deficit, the amount should have been obtained directly
from the Shareholders’ Fund in the very first place, which would have been
(in-line with the provisions of Section 18(1} and Section 21(3) of the
Ordinance;

e. Thereafter, the Company’s representatives relied upon the argument that
the business of takaful is altogether different than the conventional mode of
doing insurance business, and stated that the Company’s Shariah Advisor
has endorsed the transfer or distribution of funds from one statutory fund
to another. Moreover, the nature of both the statutory funds is group
business;

f. Lastly, the Company’s representatives submitted a written response (letter
no. PQFTL/HoL&C/2014 dated April 25, 2014) along with the clarification
from the Company’s Shariah Advisors and the copies of the Waqf Deed and
the supplemental deeds during the course of hearing.

The Company’s letter no. PQFTL/HoL&C/2014 dated April 25, 2014 stated

“..\Rule 9 of Takaful Rules 2005 educates us about the formmtion of a Participant
Takaful Fund (PTF) with the purpose of pooling of risks mmongst the participants. Rule
9 rends as under:

Quote

shall be the pooling of risks amongst the participnuts. The role of the Takaful operalor
shall be the managenient of the PTF and related risks. At the initinl stages of the set-up
of the PTF the Takaful operntor and mny of its shareliolders may at their discretion ninke
an initinl donation or qard-chasna to the PTF. The objectives of the PTF shall be fo
provide relief to participants ngainst defined losses as per the PTF rules and the PMD.
Linguote

As you are very well aware that all e Takaful companies operating in Pakistan are
based on the Waknlalt Wagf model operational methodology/system of tHie sme can be
explained through the following example; Sowe individuals form a Fund on the basis of
Wagf and subsequently donate/contribute in the find, hence giving it the name
Participntion Takaful Fund (PTF) with an understanding that if any calmmily/risk
befalls iy of the participants of the fund, a decided amount would be donated

 Participants Takaful Fund.-(1) A PTF shall be a separate fund e purpose of which

-\
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pattern of Wagf, to safeguard the deposits and to increase the profitability of the fund.
Subsequently, the Talkaful Operntor would be pnid its Waknlnlt agency fee. The exanple
of a Waqf is similar to that of @ Waqf asset Committee which receives its coutributions
from people for Maslahat-e-Waqf. Likewise, Tnkaful Comprity also acts ns a Wangf
operator. It will receive donations from the people and strengthen Hie fund. In case of a
calamity to either of the wmembers of the Fund, the compmny would pay the
compensation just on the basis of Tabarru, Furthermore, it would do ifs level best to
make the Waqf Fund/Takaful contribution wmore profitable and Hercfore, He company
wonld receive its Wakalnli fees for mnnnging He Wagf Fuind.

The element of direct Riba (Interest) is removed from Hie whole systent due to Tabreu
cm!:tmct as well as indirect Ribn in such a manner that the Takaful conpany wonld
invest in interest free institutions to make the fund more profitable while adhering to
the rules and regulations of the Sharinh. As far ns Gharray is concerned, it is 1ot

affective in Tabrru contracts.

Rule 19 read with Rule 20 of Takaful Rules 2005 educates the readers abont the
[nvestient Managenient of Funds within the PTF as well as in the PIF. Rule 19 states
s wider:

Quote

Investment management of funds.- [nvestment of participants contributions within the
PTF as well as in the PIF shall be mannged under a Wakala contract, a ndaraba
contract or a combination contract as defermined to be sound mnd workable by e
Shariah Board of the Takaful operator. The Tokaful operator shall set the fee struchire
wird the profit sharing ratio on the fnvestivent imanageintent based on Hie advice of Hie
Sharial Board and the Appointed Actuary, if any.

Unguote

Wherens Rule 20 read as wnder:
|

Quiote

Product design.- A Takaful product shall be based on the principle of Walkala or
nidaraba or both. The Appointed Actuary of the Faniily Takaful operator shall ensure
that the products are sound and workable whereas the Shariolt Board of the Tukaful
operator shinll ensure that these conforni to Hie Islanic principles.

Unquote

Section 32 of Takaful Rules 2005 applies the ncconnting regulntions and statements to
Takaful Business with appropriate medification based on the Guidelines of Shariah
Board of the Takaful Operator. Seckion 32 reads as under:

Quote

i Tel: {021)- 32410651, 32414204 | Fax: (021)- 32423248 | Website: www.secp.gov.pk
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Accounting regulations.- The regulntions and statements under section 46 of the
Ordinance shall apply to Takaful business with appropriate modifications based on Hie
advice of the Shariali Board of the Takaful operafor.

Unquote

Wiherens, under Rule 9(2) of Takaful Rudes 2005 the PTF rules were designed by the
Sharinh Aduvisory Board of Pak-Qntar Family Takaful (PQFTL).

(2) The Tnkaful operntor shall define the PTF rules wlich shall be in accordance with
the generally accepted principles and norms of fnusurance business suitably nodified
with guidance by the Sharial Board of the Takaful operator. Any subsequent chnnges to
the PTF rules shall alse be approved by the Shariah Board.

It complinnce to Rule 9(2) of Takaful Ritles 2005 Pak-Qatar Family Takaful (PQFTL)
Jormed WAQE deed subsequently Wagf Rules on August 17, 2007 whicl: were sent ke
SECP under Rule 13 (3) of the Takaful Rules 2005 for information and npproval
purposes.

Few of the salicnt featiires of the WAQF deed are mentioned below for ready reference:

1. Under the WAQF deed PQFTL established an irrevocable Fund called Pok-Qatar
Famtly Takaful Lintited Wagf Fund [heretnafler referred to as the Participant
Takaful Fund (PTF)] whicl was a separate and independent entity being capnble of
having title to ownership of, and possession of assets whether in the forimn of
moneys, movable and inwovable properties, and/or in any other tangible or
intangible form legally possible and perinissible along with the complimice with the
Shariali Principles;

2. PQFTL has set apart Rupees Fioe lmmdred thousand only (Rs. 500,000) and hereby
cede the smie lo the PTE being the Waqfmoney:and

3. PQFTL undertook to nccept the responsibility of managing and operating the said
PTFE ou the terms and conditions appearing in the Deed aud in Hie Waqf Rules and
in wny other Supplementary Deed(s) inade herenuder, on the bosts of a predefined

fee (the “Takaful Operator’s fee”).

4.  Purposes, objectives and Assels of PTF are discussed in detail in Clause 2 and 3
respectively.

5. Clause 4 (i) of the WAQF Deed 2007 of PQFTL empowers PQFTL to establish sub-
Sfunds within the PTF, The relevant clause is reproduced below for ready reference:

Quote:
The manageyent of the PTF. The Operator may create further sub-funds within tHe
Waqf Fund after approval from the Sharinh Board and the Appointed Actuary. The risk L,

1l

2 IaT ife uildi e IR\ »
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contributions and Takaful Operators’ foee and the liabilities related to each sub-fund
would be trausferred to their respective sub-fund.

Linquote

Likewise, PQFTL is also operating under ‘Waqf Wikala Model” and has created a
Participants Takaful Fund (PTF). As perniitied under the Wagf deed, the waqf is
Jurther sub divided into sub funds for different segnients ie. individual Family (IF),
Group Faniily (GF) and Group Healtl! (GH).

Pak Qatar Family Takaful Participant Fund (Supplemental Deed) twas issued on
August and Rules thereof were issued on December 10, 2007. Pak Qatar Group Health
Takaful Participant Fund (Suppleniental Deed) and  Rules Hwercof were issued
December 10, 2007 and Pak Quatar Individual Takaful Participant Fund (Suppleientnl
Deed) (hereinafter jointly referred to as the “Supplemental Deeds”) and rides thereof
were issued on Decenber 10, 2007, The sme were sent to SECP for information and
approval purposes

Fiirthersore, Claitse 4.6 of the Wagf deed 2007 vead witit Clouse 4.2 of the
Supplemental Deeds allows PQFTL to share the surplus of one segient to overcomne
the, deficit of e other segmient. Clause 4.6 read as under:

Quole
Clause 4.6 of Waqgf Deed, 2007

Atleast at the end of eacl accounting year the Operator shall evaluate the assets and
linbilities of the PTF cither on an overall busis or for each sub-fund created as per clanse
4.1 and determine whether the operations for that particular period had produced a
surplus for sharing wmnongst the Participnnts under advice of Hie Appointed Actuary

ond the Sharial Board. The mechanisur of surplus deferniination as well as surplus

~ distribution would be defined in the PTF Rules as well as in the PMD.

Clatse 4.2 of He Supplementtal Deeds

The Operator shall have the right fo set off the foss in any supplemmentary fund witih the
surplis of nuother supplemeitary fiid

L!Jfgllfrte
|

Since PQFTL received 1o objection from the SECP upon the submission of the
Supplemental Deeds nlong with the rules thereof, PQFTL has been acting in
nccordmice with the saime under te impression that the snid modus operaudi is well-
knowi to SECP and that SECP lis no objection in this regard.

A

-

Tel: (021)- 32410651, 32414204 | Fax: (021)- 32423248 | Website: wwiy.secp.gov.pk



SECURITIES AND EXCHANGE COMMISSION OF PAKISTAN

Tnsurance Division

Continicttion Sfreet 8

The above approach las also been approved by the PQFTL’s Sharinh Board &
appotithment actuary and concurred by the PQFTL’s external auditors,

Had we trausferred this surplus to SHF and routed through it, then this would Inve
been trauslated as if surplus from Group Family Waqf fund Tas been withdrawn and
mken to shareholders fund and then the Qarad-e-Hasan (capital contribution) was
contributted by SHF. If this would have been accounting treabment, it would lave been
real non-complinnce with acconnting regulations s well as Takaful rules 2005 hence,
with the prior consent and approval of Sharinh board, Appointed Actuary, and
External Auditors we miade the direct inter-fund wmovement of Rs. 10,000,000/ which
was i line with prerequisites lnid down in e Waqf Deed already approved by all
quarters including SECP.

PRAYER

Keeping in view the above submissions, you are requested to accept to our written
representation and withdraw the Show Cause Notice in the inferest of justice...”

17. The above-quoted reply of the Company reveals that the Company had created
a right of its own to set off the loss of one supplementary fund with the surplus of
another, and that too, in contradiction with the provisions of Section 18(1) read with
Section 21(5) of the Ordinance.

18. The PTF Rules and the supplemental deeds of each statutory fund / PTF have
been FlanQLd by the Company in pursuance of the provisions of the repealed Takaful
Rules, 2005, and if any of the provisions of these PTF Rules and the supplemental
deeds are in conflict with the provisions of the Ordinance, then the provisions of the
Ordinance shall prevail.

-.19......The..provisions. of .Section. 18(1}.. require. that..the. assets..of .a.statutory. fund........

should be used / consumed for expenditures of and within the bounds of that
statutory fund. Any capital contribution by the Shareholders’ Fund to any of the
statutory fund has to be distributed, if so required, in the manner as stipulated under
Section 21(5) of the Ordinance. However, if there is no capital contribution available in
a particular statutory fund then the assets / funds of that statutory fund cannot be

distributed to any other statutory fund even to offset the deficit in such other statutory
fund.

20.  The repealed Takaful Rules, 2005 focused majorly on the workability of the
takaful products by the Appointed Actuary of the operators and Shariah compliance
by the Shariah Board of that particular operator. Nowhere therein, the said repealed
Rules ever forbid any operator to forgo compliance of the parent law ie. the
Ordinance, neither can this be possible ever. Accordingly, the operators were required

. :
to design commercially workable takaful products that should also observe the
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compliance of the principles of Islamic Shariah, at the same time, however, it is quite
imperative that the designed products and the functioning of the operator’s funds can
never be allowed to violate the provisions of the parent law i.e. the Ordinance.

21.  With specific reference to Clause 4.2 of the Supplementary Deeds, the approval
of the Waqf Deed and supplemental deeds by the Commission does not mean that the
Commission has ever allowed the Company to indulge in such an act or perform such
transactions that have not been allowed by the Ordinance, as any such approval, if so
deemed / misinterpreted, to that extent shall be ulira vires and beyond lawful
authority, Thus, the inclusion and exercise of all such clauses which, by virtue of any
interpretation, permit the Company to enter into any illegal act, either in the Waqf
Deed or the Supplemental Deeds, may be treated as void and illegal.

Consideration of Companv’s Submissions

22. 1 have carefully examined and given due consideration to the written and
verbal submissions of the Company, its Chief Executive and the Directors (through
their representatives, Mr. Muhammad Kamran Saleem, Chief Financial Officer /
Company Secretary, Mr. Jehanzaib Ahmed, Head ~ Legal & Compliance, Mufti Zahid
Sangharwi, Head of Shariah Compliance and Mr. M. Ahsan Qureshi, Senior Manager
- Finance & Accounts), and have also referred to the provisions of the Ordinance. I am
of the view that there has been an established default of Section 18(1) read with
Section 21(5) of the Ordinance, as the Company’s Group Familv PTF had distributed
an amount of Rs. 10,000,000/- to the Company’s Group Health PTF over and above
the capital contribution, which was already returned to the Sharcholders” Fund
during the year 2012, and that the Company’s Group Family PTF's assets were
utilized to fund or shoulder the loss- -making statutory fund of the Company i.e

Group Health PTF. In this regard, the Company has justified the act by placmg 1ts

“adherence on the provisions of the Wagf Deed & Rules and the supplemental deeds of

each statutory fund / PTF, which can never take precedence over the provisions of the
primary legislature i.e. the Ordinance.

23.  However, before proceeding further, I find it relevant to discuss the duties of
the Directors. The Directors, in addition to the day-to-day running of the Company
and the management of its business, also have some ‘fiduciary’ duties i.e. duties held
in trust and some wider duties imposed by statute and breach of these statutory
duties will usually be a criminal offence, punishable by fine or imprisonment. Hence,
the Directors are gauged against a higher standard of accountability which requires
them to be vigilant and perform their duties with due care. In the instant case,
however, the Directors have failed to perform their duties with prudence, As the
Directors are supposed to be well aware of their legal obligations in connection with
the aforesaid statutory requirement of the Section 18(1) read with Section 21(5) of the
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Ordinance, as already elaborated / explained hereinabove, therefore, it could be
legitimately inferred that the default was committed.

Conclusion

24, After carefully examining the arguments and studying the facts and findings of
the case as mentioned in the above paras of this Order, the default of Section 18(1)
read with Section 21(5) of the Ordinance is established, as aforesaid. Therefore, the
penalty as provided under Section 156 of the Ordinance can be imposed onto the
Company, its Directors and/or the Chief Executive Officer.

25. Seﬂ:tion 156 of the Ordinance states that:

“Penalty for default in complying with, or acting in contravention of this
Ordinance.- Except as otherwise provided in this Ordinance, any insurer who niakes
defonlt in complying witit or acts in contravention of any requirement of this
Ordinance, and, where the insurer is a company, ainy director, or otlier officer of the
conpany, who is knowingly a party to the default, shall be punishable with fine wiicl
niay extend fo one wmillion rupees and, in the case of a continuing default, with an
additional fine which may extend to ten thousand rupees for every day during which
the defaulf continmes.”

Order
26.  Inexercise of the power conferred on me under Section 156 of the Ordinance, I,
instead of imposing the maximum penalty, take a lenient view, and thus, condone the

Company due to the following reasons:

a. That the aforesaid contravention of the Ordinance surfaced out as a result of

-.the misunderstanding. due to provisions included-in the Wagf Deed /- Rules of -

the Fund and the supplemental deeds of the respective statutory funds /
PTF’s;

b. That to the best known fact, the principles of Shariah have not been violated /
compromised to the extent of the aforesaid transaction;

c. That the participants / policyholders of either of the statutory funds / PTF's
have not suffered any noticeable loss due the transaction under consideration,
subject to its reversal.

27.  However, the Company is hereby advised to immediately reverse the
transaction of Rs. 10,000,000/ - made during the year 2012 from the Company’s Group
Family PTF to Group Health PTF, and if any amount / contribution is so required in
the Group Health PTF, it should ultimately be borne by the Shareholders’ Fund or as

h oG i # 9 Wallare I I -
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advised by the Shariah Advisors of the Company, in line with the principles of Islamic
Shariah and the provisions of the Ordinance and the Rules made thereunder. Also, the
Company is hereby issued a stern warning that in case of similar non-compliance in
future a stronger action against the Company will be taken.

28.  The Company is also advised to intimate the Commission within 14 days from
the date hereof, the status of reversal of the aforesaid transaction of amount of Rs.
10,000,000/ -.

29.  This Order is issued without prejudice to any other action that the Commission
may initiate against the Company in accordance with the law on matters subsequently
investigated or otherwise brought to the knowledge of the Commission.

! s
it A =

Tari'q Hussain
Director

th .y g . .
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