SECURITIES AND EXCHANGE COMMISSION OF PAKISTAN

Adjudication Department-|

Adjudication Division

Before Ali Azeem lkram, Exccutive Director/ HOD(Adjudication-I)

In the matter of

IGI Genecral Insurance Limited

Show Cause Notice No. and Issue Date ID/Tnf/1G1General /2020/453
May 28, 2020

Date of Hearing: October 26, 2020
- Attended By: Mr. Nadeem Ahmad
(Orr1, Dignam & Co. Advocates)
Date of Order: December 3, 2020
ORDER

Under Rules 2(1)(b)(i) and 4(2) of the Credit and Suretyship (Conduct of Business)

Rules, 2018 read with Scction 60 and Section 156 of the In-urance Ordinance, 2000

This Order shall dispose of the proceedings initiated against M/s. IGI General
Insurance Limited (the “Company”) on account of alleged contraventions of Rules
2(T)(b)(i) and 4(2) of the Credit and Suretyship (Conduct o Business) Rules, 2018 in
relation to the policies issued by the Company under Credit and Suretyship business,
as disclosed in Form GCS for the year ended December 31, 2018.

= 2. The Company is registered under the Ordinance Lo carry on non-life insurance

business in Pakistan.

3 While examining the Annual Audited Accounts and Regulatory Returns of the
Company for the year ended December 31, 2018, it was revesled that the Company,
prima facie, did not comply with the requirements of Rule 472) of the Rules as the
adequate collateral was nol procured in respect of its euarantees/bonds policies of an
amount equivalent to at least 80% of sum insured /amount of Tond/ guarantiee less
reinsurance. It was also observed that the Company kopt the eollteral in the form o
‘undated cheques’ which is, prima facie, in contravention of delirvition of collateral as

given under Rule 2(1)(b)(i) of the Rules.
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“ave would like to submit that the undated cheques are neither proniissory notes 1or
post-dated cheques but a valid banking instriment that can be presented in bank for
encashment at any date. Therefore, undated cheques duly qualify ns collateral as per the
requiremnents of Credit and Suretyship (Conduct of Butsiness) Ritles, 2018."

2. The applicable provisions of the law provide that:

Rule 2(1)(b)(i) of the Credit and Suretyship (Conduct of Business) Rules, 2018
(“the Rules”) provides that:

(b) Collateral menans-

(i) Casl, ready money which can be used as nmoney without beiny converted hito
another form and which circulates as money mcluding banl bills bul does not
include promissory noles or post-dated cheques.”

Rule 4 of the Credit and Suretyship (Conduct of Business) Rules, 2018 (“the
Rules”) states that:

“Net Retained Expositre Liynit and Collateral Requiremeit:- (1) An imsurer’s nel
retained exposure under any lype of guarantee/bond issuced by the msurer to a party or
a group shall not exceed 2.5% of the insurer’s shareholders’ equity as per the lalest
available audited accounts of the insurer on the date of issuan:e of u quarantee/ bonud;

(2) Subject to limit prescribed under sub rule (1), an insurer shall procure collateral i
case of quarantecs / bonds of i amownt equivalent Lo at lenst 8045 of swm msured /
amount of bond/ guarantee less reiisurance in respect of n particular guarantee Jbord;

(3) A insurer shall, at all tinies, ensure Hit the aggregale net retained exposuie on all
outstanding and in-force bonds shall not exceed the greater of 100% of shareliolders’
equity.”

6. Since the reply of the Company was not found to be satisfactory Show Causc
Notice No. ID/Enf/IGIGeneral /2020/453 dated May 28, 2020 (SCN) was 1ssued Lo the
Respondent Company, calling upon it to show cause as o why the fine as provided
under Section 156 of the Ordinance may nol be imposed on it for the aforementioned
alleged contraventions of the law.

7. In response to the SCN, the Company vide its letter dated June 10, 2020
submitted its reply as follows: -

“We act on behalf of IGI Ceneral Insurance inuted (M1GH Ca era") and refer lo SFCP's
Showw Cause Notice to IGI Ceneral dated May 28, 2020 ( Ref: 1LY n 71T Cereral/20200/453)
 (“Notice”). We also refer to SECP's earfier letter No. 1LY( ISAACHZD20/696 datedd Janwury
\ 28, 2020 and IGI Gereral's reply duted Tebruary 11, 2020
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As bafkgmzmd, IGI General obtains 'un dafed cheqiies’ froni its custoniers as part collaternl
in addition to certain cash maigin for bond/guaranices issued by the comipaity purstant {o the
Credit and Suretyship (Condition of Business) Rules, 2018(the " Rudes" ).

SECP has taken the view that widaled clieques c ! be categorized as collaternl aned therefore
the company’s practice isn piolafion of the requircients of the Rudes. e position lnken
P.Lv’ the SECP i ils f.’m'Ef}:’rr.‘cn'n'.&;Iun.'nf:’;.rr{f and the Notice s Hiat TG Ceneral is ot m complinncee
with Rule 4(2) of the Ruiles iy states tat “Subject {o it prescribed ey silernde (1), an
insurer shall procure collateral i ense of uranives/bonds of an antonnt equeivalent to al leas!

80% of sum insured / amownt of boud / guaraniee less remsiuance in respect of a parficnlar
) J [a [ J !
12

g:.zm‘{mteqﬁ'}mxi;”. The term “collateral”’ is defined i Rule 2 (1)(h) (@) of the Tuiles to mea ‘el

ready money which can be used @i money withoul betig conperted into another forne aid wlich

circulates as money tnchidiig ik fills T e

w el incliide: pronissory notes or j._i(?ﬂ'.-_r_f_r'!‘!ft_’_{_f

- cheques,” (Eniphasis 15 0iirs).

We would respect ully sitbnil thal the spitt of the requirenient ander Rades 2(1)(h) mnd Ritle
4(2) of the Rules 1s clearly loimpose an obligation on nsnrers ko retain cash and/for ligiid
assets which could be readily used for meeting an insurers ohlicalions and exposuic wider anly
type of guarnitec/hond ssied by il We would respect fully sihwit thal the language vf Rulv
2(1)(b) should be reviewed carefully based on its plain natural meiting {o uscertain lhe scope
of the definition rJ_..f':'uNmFe?'m'_/:'.-.‘s:I.'. L this respect, the term collaieral - i addition to casl = menis

ready money but expressly excludes | ssory notes or post-dated clieques.

The use of the werds jios! dated cheques is clrarly consislent vith the rationale of ready money

1

a postdated cheque iy net be encasited prior fo Hie dute mentioned on the cheque, The definition
does not exchude all farins of cheque Put | astidated cheques only and therefore cheque il n
current dafe should he covered by the definition of collaferal. As regart Is the praciice of oblarning
undated cheques as secirily and filing in a dule and presenling i for payient wlien requuired,
this is a fairly stamiard praclice in the banking, fimance anl commercial seclors mud s cnvisaged
in the Negotinble Tnstruments Act, 1881 and the banking recovery lawes. There is an argument

that a cheque should nol e considered cash or ready money and 1 s ok a quaranlee of payicit

as it may be dishenonrod e s b if thiereire Coan Metend Bonds o D rnlerlyiing Diin b

H el fathe it 1! e e e pilendion

account of e draiver. Hingieosr ipe oo

i P e . s - H ) AL e | 1 1
then instead of using Hie woords  poslanle, oo Lo o] tebeguees”™ sleuld e been

wsed 1 the Rules.

It wiew of the above explained posilion, it i sulnitted that 1G] General is i complimice with
the requiremeits of the Rigdes oad woonld Gierefore requies! e S1.CP to kindly withdrawe the

Notice.”

8. In order to provide the Respondents an opportu nity of making, personal
representation in the matter, hearing in the matterwas lixod for October 26, 2020. The
said hearing was attended by Mr. Nadeom Ahmad (M/s. Orr, Dignam & Lo
,{\dvocates) as the Authorized Representalive of the Respondent through zoom
mieeting link. During the hearing, the Authorized Representative was advised Lo
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submit the reasons for alleged non-compliances, as na rrated in the SCN. The
Authorized Representative reiterated the submissions made in the written reply dated
June 10, 2020.

9; During the hearing procecdings, the Authorised Representative slaled that in
their opinion, Rule 2(1)(b)(i) of the Rules excludes only promissory notes or post-dated
cheques from admissible collaterals under the Rules. However, any duly signed
cheques which are un-dated should be acceptable as collateral. The Authoriscd
Representative stated that in accordance with the legal principle that “whatever is nol
prohibited is admissible”, un-dated cheques should be accepted as admissible
collateral in terms of the Rules. I Te submitted that the said principle is also recognizod
by the Courts. He further stated thal whoever issues a cheque dishonestly lowards
fulfilment of an obligation and that vheque is dishonoured on presentation, he shall be
punishable with an imprisonment o with [inc or with both, under Section 4891 of
Pakistan Penal Code, 1860.

10.  As per the information received from the Insurance Division subsequently,
during the offsite examination of Form GCS filed by the Company for the year endoed
December 31, 2019, the aforc .aid alleaed non-compliance has been observed as Lhe
Company has again accepted * mdated cheques” as collateral against policies issucd
during the year. The Insurance Division adviscd the Company to clarify ils position in
the matter vide email dated Ceteber 2, 20200 The Company vide email dated October
9, 2020 submitted its reply as under,

“We note from your e-mail the view that wndated cheques cannot be categorized as
collateral and therefore the conioany’s practice is a violation of the requirenents of the
Rules. The position taken by SECP s that 1GI General 1s nof in complinnee wille Rule
4(2) of the Rules whicli siates that: “Subject to [l preseribed wnder siub-rule (1), an
insurer shall procure collateral in case of guaraitees/bonds of an anownt equivalenl o

at least 80% of sunr insured /amonnt of bond /euaranlee less reinsirance i respect of
a particular guaranleeTond;” e term” “colacral” 1s ciefived G Rede 200 000) () of

- the Rules to mean “caslk, realy money whicl. ~un be used ws meaiey wiihont being

!
converted into another form and wiicd ciraulatcs os money inchidiag bank bills but

L

does not include promissory notes or post-daled chequies;

Rule 2(1)(b) and Rule 4(2) require insirers lo retain casl andfor liguid assels oliich
could be readily used for meeling wi insurer’s chli wlions and exposure wnder any Lype
of guarantee/bond issucd by if. T plitin jeanig of the tern collileral = addilion {o

cash — means ready woncy but expressly exclicles preimissory noles or pos dhated

s 15 censisteat oith the rationale of ready

cheques. The use of the words postdated clu

money as a postdated cheque may nol be euca dwd prior o the date mentioned on the
chequie. The definition docs wot exclude all forms of cheque bl postialed chegues only
and therefore a cheque with a current dafe showid e coocred Dy e definition of
collateral. As regards the practice of obtaining vndated clieqiies as seciirilyy and filing in
a date and presenting it for paymen! when regaired, i s a standard practice in the

banking, finaice and connnercinl sectors and s enois

wed 11 the Newoliable istrionents
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all forms of cheques, then mstead of using the words ‘postdated clhieques” only the word
‘cheques’ should have been useil in the Riiles.

In view of the above explained position, if is submitted that 1IGI General is in complinnce
with the requirements of the Rules.”

15 Ihave carefully examined the facts of the case in light of applicable prwif;i(m*s
of the law and have given due consideration to the written as well as verbal
submissions of the Respondent/ Authorised Representative. Rule 2(1)(b)(1) lays down
the criteria for a valid and admissible forms of collateral in terms of the Rules as il
requires that “Collateral mcans Cash, ready money wlich cai he nsed s nioney without
being converted into another forn and which circilales ns money”. 1 Indated cheques would
neither be regarded as cash nor they -ould be recognived as ready money since ready
money is money in the form of cash that is immediately or reaclily available i.c. withoul
any delay or difficulty. Since, there could be situations where cheques may delay the
procurement of cash, thus they might not fall within the desired scheme of “cash™ or

“ready money”. Hence, undate:] cheques or even current dated cheques do not fulfill
the criteria as they cannot be used as ready moncy withoul being converted into cash
upon being presented and honoryed aia bunk. Furthermore, fora cheque to be a valid
instrument there are certain basic ingredients and date is one of them. Ience, undated
cheque cannot be termed as o valid financial instrument, thus, procuring, the same as
collateral does not fulfill the |.tigulat01‘y requirements. 11: view of the foregoing, the
defaults of Rule 2(1)(D)(i) and '.\iul-"4( ) of the Rules have been established. The defaulls
of Rule 2(1)(b)(i) and Rule 1(2) of the Rules have also been committed in respect of
policies issued under Credit and Suretyship business in the year 2019. There fore, the
Respondent Company is liable to be penalized under Section 156 of the Ordinance,
which provides that:

Section 156:

“Except as otherwise procided in this Cudmar.ce, wny msurer who mwkes defiaedl i
complying witl or acts i contravention of any requircment of this Ordinuce, [orany
direction made by the Comnission, the Conmission shail lave the potoer Lo fpose fin
on the insurer and, where (e inswrer is a company, any divector, or olher officer of e
corpany, who 1s ko rlme'ru a piirfy to (1w defauit, il be mm:ehrra’ le with fine w dich
nay extend to one million rupees and, in the case of a continuing rhjr.mf it i
additional fine which may extend fo ten thowsand rupees for very duy during which
the default continues.”

12.  In exercise of the powers conferred on me under Section 156 of the Ordinance,
[, hereby, impose fine of Rs. 175, 000/ (Rupees One Hundred Seventy Five ']'h(\n‘mn:l
only) on the Company on account ol Hie e ..ml. s of Rule 2(1) (i) ond Rule 4(2) of the
Rules, as mentioned in the above paras hereol. The Kespon dents are hereby warned to

ensure full compliance with the ( h'lljnnnu‘[‘, n;lc.m repulations and directives of the

Comumission, in future.

13. Hence, the Company is hereby directed to deposit the aioresaid (inc in the

4 i!‘l‘l.'l".!f‘]
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Commission of Pakistan with MCB Bank Limited within thirty (30) days from the date
of this Order and furnish receipted voucher issued in the name of the Commission for
information and record.
i

14. This Order is issued withont prrejudice to any other action that the Commission
may initiate against the Company «nd / ot its management (including the CEO of the
Company) in accordance with the law on matlers subsequently investigated or
otherwise brought to the knowledge of the Commission,
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Ali Azeem Tkram o
Executive Director/HOD (Adjudication-T) e

Area, lslamabad

151 - 9100477
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