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CUSTODIAN AGREEMENT

of

[Name of the Private Fund]

Private Fund sub-categorized as (Private Equity and Venture Capital/Alternative Fund etc.) as per regulation 2(i) & 11 (6) of Private Funds Regulations, 2015

[(Unlisted Close-End (PE & VC/Alternative) / Open-End Fund (Alternative)]

Where applicable

(SHARIAH COMPLIANT)
(DULY VETTED BY SHARIAH ADVISOR)
(NAMELY----------------)
(Registration No. ---------------------------)

BETWEEN

Name of Private Fund Management Company

[Name of the Designated Partner]

Complete Registered Office Address of Designated Partner
AND

Custodian
[Name of the Custodian]
Complete Registered Office Address of the Custodian
[Place of Creation of Private Fund]


Dated: [DATE]
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SERVICE LEVEL AGREEMENT FOR CUSTODIAL SERVICES

This Agreement is made and entered into at ______ on this _______ day of _________, 20__.
By and Between

1. (Name of the Designated Partner), an unlisted  public/private limited company incorporated under the erstwhile Companies Ordinance, 1984, now Companies Act, 2017, having its registered office at____________________________________; (hereinafter referred to as the "Designated Partner" or "Private Fund Management Company" or "PFMC", each of which expressions shall, where the context so permits, be deemed to mean and include its successors-in-interest, administrators and permitted assigns) of the First Part.

And

2. (Name of the Custodian), an unlisted public limited company incorporated in Pakistan under the erstwhile Companies Ordinance, 1984, now Companies Act, 2017 having its registered office at____________________________________, acting through its _____________, Mr. __________ and, _________________,  Mr. _______________ authorized by their respective Powers of Attorney dated _______ and __________ (hereinafter referred to as "Custodian", which expression shall, where the context so permits, be deemed to mean and include its successors-in-interest, administrators and permitted assigns) of the second part.
The Designated Partner and the Custodian are also hereinafter collectively referred to as "Parties" and each individually referred to as a "Party".


WHEREAS:

The Designated Partner has been licensed by the Securities and Exchange Commission of Pakistan (hereinafter referred to as the “Commission”) as a Private Fund Management Company (PMFC) pursuant to the Non-Banking Finance Companies (Establishment and Regulation) Rules, 2003 (hereinafter referred to as the "NBFC Rules", which expression shall include any amendments thereto and substitutions thereof), Non-Banking Finance Companies and Notified entities Regulations, 2008 (hereinafter referred to as the “NBFC Regulations”) for the purpose of undertaking Private Fund Management Services under License No. __________________________________________________.
The Designated Partner has constituted Limited Liability Partnership ("LLP" or “Private Fund”) by the name of _________________, sub-categorized as an ___________ in accordance in accordance with the provisions of the Non-Banking Finance Companies (Establishment and Regulation) Rules, 2003 (hereinafter referred to as the "NBFC Rules", which expression shall include any amendments thereto and substitutions thereof), Private Fund Regulations, 2015 (the “Regulations,2015”), the Limited Liability Partnership Act, 2017 (the “LLP Act”), and the Limited Liability Partnership Regulations, 2018 (the ”LLP Regulations”).
The Designated Partner hereby appoints (Name of the Custodian) as the custodian of Private Fund for holding, safe custody and handling of Private Fund Property and to perform the Custodian Services and Functions in relation to Private Fund in accordance with instructions received from the Designated Partner from time to time, on the terms and conditions of the Limited Liability Partnership Agreement (hereinafter referred to as the "Agreement") of (Name of Private Fund). The Custodian hereby accepts such appointment and agrees to hold Property for the safekeeping and maintenance of Private Fund Property delivered to Custodian or to the Parties instructed by the Designated Partner, or otherwise coming into the possession or control of the Custodian from time to time, for the account and benefit of the Private Fund.
NOW THEREFORE THIS AGREEMENT WITNESSETH AS FOLLOWS:

1 DEFINITIONS

In this Agreement, unless the context otherwise requires, the capitalized terms shall have the following meanings: 

1.1 "Applicable Laws" means The LLP Act, LLP Regulations, Part VIIIA of the repealed Companies Ordinance, 1984, Companies Act, 2017, NBFC Rules, NBFC Regulations, Regulations, 2015, ITO, 2001, Foreign Exchange Manual, Foreign Exchange Regulation Act, 1947 and circulars, orders, directives or instructions issued by the SECP, FBR, SBP or any other authority having jurisdiction over the Designated Partner, the Private Fund and the Custodian, all as may be issued or amended or replaced from time to time.
1.2 "Authorized Representatives" mean(s) in relation to the Designated Partner one or more  officer(s) or other person(s) authorized in writing by the Designated Partner or by Power(s) of Attorney to represent the Designated Partner to the Custodian, to deal with the Custodian; and in relation to the Custodian mean(s) one or more directors or officers authorized by a resolution of the Board of Directors of the Custodian or by their respective Power(s) of Attorney to represent the Custodian to the Designated Partner and to deal with the Designated Partner. 
1.3 "Constitutive Documents" means the LLP Agreement, the Custodian Agreement, the Private Placement Memorandum and any other principal document governing the formation of the Private Fund established by the Designated Partner including all related material agreements.
1.4 "Custodian Agreement” means this Custodian Agreement and all the Appendices attached thereto and shall include any amendments thereto or substitutions thereof and supplemental agreements or addendums that may be mutually executed by the Parties.
1.5 "Custodian's Remuneration" means the remuneration payable to the Custodian by Private Fund as specified in Clause 13 of this Agreement as consideration for the Custodian Services and Functions.
1.6 "Designated Partner" means Private Fund Management Company (PFMC) as a Partner in Private Fund responsible for the doing of all acts, matters and things as are required to be done by the Limited Liability Partnership in respect to compliance of the provisions of Companies Act, 2017, NBFC Rules, NBFC Regulations, Limited Liability Partnership Act, 2017, Regulations,2015 and all matters / functions of the Private Fund including filing any document, return, statement and the like report or any matter / act as may be specified in this Agreement, the Agreement and Private Placement Memorandum.
1.7 "Duties, Rights and Obligations of Custodian" as defined in clause 2 of this Custodian agreement.
1.8 "Force Majeure" any occurrence or circumstance or element beyond the control of, and which cannot be avoided or overcome by, the Designated Partner or the Custodian, and makes the performance of the Constitutive Documents or any obligations of Designated Partner or the Custodian in whole or in part impossible or impracticable or otherwise delays such performance, including but not limited to any situation where performance is impossible without unreasonable expenditure. Such circumstances include but are not limited to floods, fires, droughts, typhoons, earthquakes and other acts of God and other unavoidable or unpredictable elements beyond reasonable control, such as war (declared or undeclared), insurrection, civil war, acts of terrorism, accidents, strikes, riots, turmoil, civil commotion, pandemics (including COVID 19), any act or omission of a governmental authority, failure of communication system, hacking of computer system and transmissions by unscrupulous persons, closure of stock exchanges, banks or financial institutions, freezing of economic activities and other macro-economic factors, etc. or any other event which prevents or significantly hinders or prevents performance of the operations of Designated Partner or Custodian.
1.9 "Instruction(s)" shall mean written communication(s) addressed to the Custodian, signed by Authorized Representatives of the Designated Partner.
1.10 Limited Liability Partnership /LLP/Private Fund means a partnership registered under the Limited Liability Partnership Act, 2017 which will invest in portfolio of Securities and Financial assets as allowed under the Private Funds Regulations, 2015.
1.11 "LLP Agreement" means the Limited Liability Partnership Agreement of the (Name of the Private Fund) executed between the Designated Partner and the Partners / Eligible Investors including any Supplemental Agreement.
1.12 "Partner" means the eligible Investor who owns one or more units of a Private Fund and whose name appears in the Register. 
1.13 "Private Fund Management Company" means a company licensed by the Commission to provide Private Equity and Venture Capital Fund Management Services under NBFC Rules, 2003.  
1.14 “Units (Partnership interest)” means the instrument of ownership of the Private Fund signifying the beneficial interest of the Unit Holders in that Private Fund.
Words and expressions used but not defined herein shall have the meanings as assigned to them in the Applicable Laws and the Constitutive Documents. Words importing persons include corporations, words importing the masculine gender include the feminine gender, words importing singular include plural and words "written" or "in writing" include printing, engraving, lithography or other means of visible reproduction.

2 Duties, Powers, Rights and Obligation of Custodian 

The Custodian shall perform its role, duties and obligations and have such powers and rights, as are specified in the NBFC Rules, NBFC Regulations, Regulations, 2015 and directives issued there under Custodian Agreement and this Private Placement Memorandum.

In addition, the Custodian shall have the following obligations with respect to the Private Fund, the Designated Partner and/ or the Partner(s) as applicable:

a. take under its control all the property of the Private Fund and hold it for the Partner(s) in accordance with the NBFC Rules, NBFC Regulations, Regulations, 2015 and the provisions of the Constitutive Documents. Any cash and registerable assets shall be registered in the name of, or to the order of, the Custodian in case of Private Fund;
b. ensure that the sale, purchase, issue and transfer of Units effected by a Private Fund are carried out in accordance with the provisions of the Constitutive Documents;
c. carry out the instructions of the Designated Partner, in respect of investments unless these are in conflict with the provisions of these Regulations, 2015 and NBFC Regulations or the Constitutive Documents;
d. issue a report to be included in the annual report of the Private Fund and therein state whether, in its opinion, the Designated Partner has in all material respects managed the Private Fund in accordance with the provisions of the Constitutive Documents, the Rules and Regulations,2015 and NBFC Regulations and if the Designated Partner has not done so, the respects in which it has not done so and the steps that the Custodian has taken in respect thereof;
e. not legally or beneficially own or invest in the Units of the Private Fund;
f. obtain and maintain duplicate of all the records of register of Partner(s) maintained by the Designated Partner or the Registrar and shall update the record on a regular basis;
g. in the event of any loss caused due to any gross negligence or willful act and/or omission, the Custodian shall have an obligation to replace the lost investment forthwith with similar investment of the same class and issue together with all rights and privileges pertaining thereto or compensate the Private Fund to the extent of such loss. However, the Custodian shall not be under any liability thereof or thereby and it shall not incur any liability by reason of any error of law or any matter or thing done or suffered or omitted to be done in good faith hereunder; and 
h. comply with any directions of the Commission given in the interest of the Partner(s).   
i. the Custodian shall nominate one or more of its officers to act as authorized persons for performing the Custodian’s functions and for interacting with the Designated Partner. Any change in such authorized persons shall be promptly notified in advance to the Designated Partner.
j. The Custodian shall be responsible for the acts and omissions of all persons to whom it may delegate any of its duties, as if these were its own acts and omissions and shall account to the Private Fund for any loss in value of the Private Fund Property where such loss has been caused by gross negligence or any reckless act or omission of the Custodian or any of its directors, officers, nominees or agents.

k. Bank Account of the Private Fund shall be opened by the Custodian or Designated Partner as the case may be on the title of [Mention name of Private Fund] whereas such Bank Account shall be operated by the Custodian from which account, the Custodian shall make payments on Instructions of the Designated Partner and in which account the Custodian shall receive or credit payments against income, profit, sale or disposal of Securities, maturity of Securities, proceeds against issuance of Units, Dividend etc. on account of the  Private Fund in accordance with the Instructions of the Designated Partner.

l. The Custodian  shall on the direction of the Designated Partner appoint, remove or replace from time to time one or more bank(s) and/or other depository company(ies) etc. to act as the Custodian(s) for holding and protecting the Private Fund Property and every part thereof and for generally performing the custodian services at one or more locations and on such terms as the Custodian and the Designated Partner may mutually agree to be incorporated in custodian services agreement(s) to be entered into between the Custodian and the Custodian(s), except where the Custodian  itself is acting as a Custodian.  Notwithstanding appointment of any other entity to act as Custodian for any of the Private Fund Property, the Custodian shall continue to remain responsible for performance of its function and obligations under this Custodian Agreement, Constitutive Documents and Applicable Law.
m. The Private Fund Property shall be invested or disinvested from time to time by the Custodian at the direction of the Designated Partner in terms of the provisions contained and the conditions stipulated in the Constitutive Documents of the Private Fund.
n. Except as otherwise provided in the Constitutive Documents or Applicable Law, the Custodian  shall not be under any liability on account of anything done or suffered by the Private Fund, if the Custodian  had acted in good faith in performance of its duties under the Custodian Agreement  or in accordance with or pursuant to any request of the Designated Partner provided it is not in conflict with the provisions of this Custodian Agreement  or the Rules, Regulations, 2015 and NBFC Regulations. Whenever pursuant to any provision of this Custodian Agreement, any instruction, certificate, notice, direction or other communication is required to be given by the Designated Partner, the Custodian may accept as sufficient evidence thereof. 
o. a document signed or purporting to be signed on behalf of the Designated Partner by any authorized representative(s) whose signature, the Custodian is for the time being authorized in writing by the Designated Partner to accept; and
p. any instructions received online through the software solution adopted by the Designated Partner/Custodian in consultation with each other shall be deemed to be instructions from the authorized representative(s).
q. The Custodian shall not be liable for any loss caused to the Private Fund or to the value of the Private Fund Property directly caused by Force Majeure;
r. The Custodian shall make available or ensure that there is made available to the Designated Partner such information as the Designated Partner may reasonably require from time to time in respect of the Private Fund Property and all other matters relating to the Private Fund.
s. Custodian shall hold any securities (as defined in the of the Private Fund) in registered form in the Private Fund’s name, in which neither the Custodian nor any of its affiliates has any beneficial interest. Securities and other assets forming part of Private Fund Property shall be segregated on the Custodian’s books and records from the Custodian’s own property and the property of any other client, and no such clients shall have access to the property of the Private Fund.
t. The Custodian  shall, if requested by Designated Partner or  if it considers necessary for the protection of Private Fund Property or safeguarding the interest of Unit Holder(s) subject to obtaining prior written consent of Designated Partner institute or defend any suit, proceeding, arbitration or inquiry or any corporate or shareholders’ action in respect of the Private Fund Property or any part thereof, with such powers as may be authorized by the Designated Partner to sign, swear, verify and submit pleadings and affidavits, to file documents, to give evidence, to appoint and remove counsel and to do all incidental acts, things and deeds through the Custodian ’s authorized director(s) and officer(s). All costs, charges and expenses (including legal fees) incurred in instituting or defending any such action shall be borne by the Private Fund and the Custodian shall be indemnified against all such costs, charges and expenses, provided that no such indemnity shall be available in respect of any action taken against the Custodian in connection with the Custodian ’s gross negligence or breach of its duties in connection with the Private Fund. For the avoidance of doubt it is clarified that notwithstanding anything contained in this Custodian Agreement , the Custodian  and the Designated Partner shall not be liable in respect of any losses, claims, damages or other liabilities whatsoever suffered or incurred by the Private Fund arising from or consequent to any such suit, proceeding, arbitration or inquiry or corporate or shareholders’ action or otherwise howsoever and (save as herein otherwise provided) all such losses, claims, damages and other liabilities shall be borne by the Private Fund.
u. The Custodian shall promptly forward to the Designated Partner within one Business Day any notices, reports or other documents issued by the issuers of securities, recipients of any of the Private Fund Property (as deposits, refunds, distribution of dividends, income, profits, repayment of capital or for any other reason), any depository, an intermediary or agent in any transaction or from any court, government, regulator, stock exchange or any other exchange. 
v. The Custodian shall call a meeting of the Partner(s) through notice to the Partner(s) whenever required as per the following mechanism: 
i. For all matters relating to the Fund, a meeting of the Partner(s) shall be convened by the Custodian upon the request of: (i) the Designated Partner; or (ii) Partner(s) owning or entitled to own at least X% of Fund Units.
ii. Disclose the modes through which the Partner(s) meetings will be held e.g. video-link communication by which all Partner(s) participating and constituting a quorum.

iii. Disclose the quorum which will constitute a valid meeting for agendas other than change in fundamental attributes of the Private Fund/Alternate Fund. In case of an agenda on changing fundamental attributes of a Private Fund/Alternative Fund, a quorum of at least 75% is needed to constitute a valid meeting.
iv. Disclose the mechanism of serving notice of a proposed meeting to the Partner(s).
v. Disclose the percentage of Partner(s) required for a decision to be adopted. In case of meeting resolution related to changing fundamental attributes of a Private Fund/Alternative Fund, approval of 75% or more Partner(s) is needed as per Regulations, 2015. 
vi. Disclose the other details of Partner(s) meeting, its documentation, communication and reporting of the minutes of the meeting to the Partner(s) and Designated Partner.

3 Duties of the Custodian which may be delegated to the Third Parties

The Custodian may appoint any third party to act as agent of the Custodian for holding and protecting Private Fund Property and every part thereof and for generally performing the custodial services at one or more locations and on such terms as the Custodian and the Designated Partner may mutually agree to be incorporated in custodial services agreement(s). Notwithstanding appointment of any other entity to act as agent of the Custodian for any of the Private Fund Property, the Custodian shall continue to remain responsible for performance of its function and obligations under this Custodian Agreement, Constitutive Documents and Applicable Law.

4 Duties, Powers, Rights and Obligation of Designated Partner  

4.1 The Designated Partner shall manage the Private Fund on a discretionary basis in pursuit of the investment objectives and strategy and subject to the restrictions set out in its Constitutive Documents and Applicable Law. Without limiting the generality of the foregoing, the Designated Partner shall perform the functions set out in Regulation 8 of the Regulations,2015 including but not limited to the following:

a) Ensure that investment decisions are consistent with the objectives and investment policy of the Private Fund as contained in the Constitutive Documents;
b) Manage the assets of a Private Fund in the interest of the Partner(s) in good faith and to the best of its ability and without gaining undue advantage for itself or any of its related parties including connected persons and group companies or its officers;
c) Assess or take into consideration the financial sector experience, risk tolerance and net worth of Eligible Investors as per schedule VI of Regulations, 2015 before offering Units of the Funds to the Eligible Investor;
d) Prepare and fill the Investment Policy Statement in consultation with the Eligible Investors as per prescribed Schedule VI of the Regulations,2015;
e) Account to the Custodian for any loss in value of the Private Fund where such loss has been caused by its negligence, reckless or willful act or omission; 
f) Ensure prevention of money laundering and terrorist financing and abide by applicable laws, directive and circulars issued by the Federal Government and Commission regarding know your customer requirements and safe guard against the involvement in money laundering and terrorist financing;
g) Ensure that investments do not deviate from the Constitutive Documents, Regulations,2015 or directions of the Commission;
h) Develop and follow internal investment restrictions and polices;
i) Review the performance of the Private Fund on regular and timely basis;
j) Ensure that proper record of investment decisions is maintained;
k) Establish and maintain sufficient risk management system and controls to enable it to identify, assess, mitigate, control and monitor risk in the best interest of the Partner(s);
l) Formulate and implement Board’s approved internal control policies and procedures;
m) Formulate a Board approved risk management policy for identifying, measuring and managing the risks of the investments, including the sources, nature and degree of such risks and shall also make compliance manuals;
n) The Designated Partner shall manage, operate and administer the Private Fund in accordance with the Companies Act, 2017, the Rules, the Regulations, 2015, regulations,2008, directives, circulars and guidelines issued by Commission, The Agreement and the Private Placement Memorandum. 
4.2 The Designated Partner may from time to time, with the consent of the Custodian, frame procedures for conducting the business of the Private Fund or in respect of any other matter incidental thereto; provided that such procedures are not inconsistent with the provisions of Applicable Laws and the Constitutive Documents.

4.3 The Designated Partner shall not be under any liability except such liability as may be expressly imposed on it under Applicable Laws and the Constitutive Documents, nor shall the Designated Partner (save as herein otherwise provided) be liable for any act or omission of the Custodian, nor for anything except for its own gross negligence or willful breach of duty and the acts and omission, and the acts and omission of all persons to whom it may delegates any of its functions, as if they were its own acts and omissions.  If for any reason it becomes impossible or impracticable to carry out the provisions of this Custodian Agreement and the Private Placement Memorandum, the Designated Partner shall not be under any liability thereof or thereby and it shall not incur any liability by reason of any error of law or any matter or thing done or suffered or omitted to be done in good faith.   

4.4 The Designated Partner shall nominate by way of an authority letter /power of attorney or other document as proof of authorization, one or more of its officers(s) to act as authorized persons for interacting with and giving instructions to the Custodian, and shall notify the Custodian of the identities of such authorized persons. Any instruction or notice given by such authorized persons shall be deemed to be the instruction or notice given by the Designated Partner. Any change in such authorized persons shall promptly be notified to the Custodian. 

4.5 The Designated Partner shall, from time to time, advice the Custodian of any settlement instruction relating to any transactions entered into by it on behalf of the Private Fund. The Designated Partner shall ensure that settlement instructions are given promptly after entering into the transaction so as to facilitate timely settlement.

4.6 The Designated Partner shall not hold client money. Money within the Private Fund shall be held in accordance with the provision of Applicable Laws and the Constitutive Documents.  

4.7 The Designated Partner shall not have authority to hold or have possession of any Investments or other assets of the Private Fund and, unless otherwise directed by the Custodian on behalf of the Private Fund or in any particular respect, custody of all investments and other assets of the Private Fund shall be entrusted to the Custodian. In the exercise of its discretionary investment management of the Private Fund, the Designated Partner shall itself be responsible for reviewing, and taking such actions as it may consider appropriate, in respect of rights, other than income, conferred in respect of any Investments or other assets within the Private Fund.

4.8 The Designated Partner shall be responsible for negotiating and establishing all agreements or arrangements with any other party in relation to the negotiation, implementation of shariah compliant equity and shariah compliant debt arrangement (if applicable) whether on a secured or unsecured basis, financing, trading investment or custody of the assets of the Private Fund including, without limitation, agreements with any broker in relation to the assets of the Private Fund, the establishment of wholly or partly owned companies to hold the assets/including shares forming part of the Private Fund, account opening documentation, ISDA master agreements or other financing or trading agreements, schedule, credit support and other annexes and all documents relating thereto. 

4.9 The Designated Partner is authorized to give the brokers, the Custodian, the Custodian, administrators, dealers and advisors or counterparties any trade instructions on behalf of the Private Fund, which may be necessary or desirable for the proper performance of the Management Company`s duties under the Constitutive Documents and the Custodian agrees to provide settlement instruction and confirm such authority to such parties on request. 

4.10 The Designated Partner may, if it considers necessary for the protection of Private Fund Property or safeguarding the interest of the Partner(s), request the Custodian to institute or defend any suit, proceeding, arbitration or inquiry or any corporate or shareholders action in respect of the Private Fund Property or any part thereof at the cost of the Private Fund. 

4.11 The Designated Partner shall not be liable in respect of any act or omission of any person, firm or company through whom transaction in investments are affected for the account of the Private Fund or any other party having custody or possession of the assets of the Private Fund or any clearance or settlement system. Provided that Designated Partner have employed reasonable due care and due diligence in this regard.

4.12 The Designated Partner gives no warranty that assets acquired for the investments will not depreciate in value or that they will not be affected by adverse tax consequences.

4.13 The Designated Partner will not be responsible for any loss of opportunity whereby the value of the Private Fund could have been increased or for any decline in the value of the Private Fund howsoever arising, except to the extent that such loss or decline is due to the Designated Partner `s gross negligence, willful default or fraud or that of any of its directors or employees.

4.14 The Designated Partner will not be liable for any loss arising from errors of fact or judgment or any action taken (or omitted to be taken) by it howsoever arising except to the extent that any such error or action (or the omission thereof) is due to the Designated Partner`s gross negligence, willful default or fraud or that of any of its Directors or employees. No warranty is given by the Custodian or Designated Partner as to the performance or profitability of the Private Fund or its Investments or any part of it.  

4.15 The services of the Designated Partner hereunder are not to be deemed exclusive. The Private Fund acknowledges that the Designated Partner and its members, officers, employees or associates may from time-to-time act as director, investment manager, manager, investment advisor or dealer in relation to, or be otherwise involved in, investment funds other than the Private Fund, which have similar or different objectives to that of the Private Fund. It is therefore possible that any of them may, in the course of business, have potential conflicts of interest with the Private Fund. Each will, at all times, have regard in such event to its obligations to the Private Fund and will endeavor to ensure that such conflicts are resolved fairly.
5 Private Fund Property
5.1 The aggregate proceeds of all Units issued to all Partner(s) from time to time shall constitute part of the Private Fund Property and includes the Investment and all income, profit and other benefits arising therefrom and all cash, bank balances and other assets and property of every description for the time being held or deemed to be held upon Private Fund by the Custodian  for the benefit of the Partner(s) pursuant to this Custodian Agreement but does not include any amount payable to the Partner(s) as distribution. However, any profit earned on the amount payable to the Partner(s) as distribution shall become part of the Private Fund Property.  
5.2 Bank accounts for the Private Fund (Shariah Compliant Bank Account in case of Shariah Compliant Private Fund) shall always be in the name of the Custodian with the title “Name of Custodian-Custodian [Name of the Fund]. 
5.3 The Private Fund Property shall initially be constituted out of the proceeds received from eligible Investors/Partner(s) after deducting any applicable charges therefrom.  
5.4 All expenses incurred by the Custodian in effecting the registerable investments in its name shall be payable out of the Private Fund Property. 
5.5 Except as specifically provided in this Custodian Agreement, Private Placement Memorandum, and / or under Applicable Law, the Private Fund Property shall always be kept as separate property free from any mortgages, charges, liens or any other encumbrances whatsoever and the Custodian shall not, except for the purpose of the Private Fund as directed by the Designated Partner, create or purport to create any mortgages, charges, liens or any other encumbrance whatsoever to secure any loan, guarantee or any other obligation actual or contingent incurred assumed or undertaken by the Custodian or any other person. 

6 Voting Rights on Private Fund Property

6.1 All rights of voting attached to any Private Fund Property shall be exercisable by the Designated Partner on behalf of the Private Fund in such manner as the Designated Partner, at its discretion, may deem fit and considers to be in the best interest of the Partner(s), and the Designated Partner may refrain at its own discretion from exercising any voting rights, without interference from the Private Fund or the Partner(s).

6.2 The Private Fund shall, upon written request by the Designated Partner and on account of the Private Fund Property, from time to time execute and deliver or cause to be executed or delivered to the Designated Partner or their nominees powers of attorneys or proxies, or any other authorization, authorizing such attorneys and proxies to vote, consent or otherwise act in respect of any investment in such form and in favor of such persons as the Designated Partner  may direct in writing.

6.3 The phrase “rights of voting” or the word “vote” used in this Clause shall have same meaning as defined in Companies Act, 2017 and shall be deemed to include not only a vote at a meeting but the right to elect or appoint directors, any consent to or approval of any arrangement scheme or resolution or any alteration in or abandonment of any rights attaching to any investment and the right to requisition or join in a requisition to convene any meeting or to give notice of any resolution or to circulate any statement. The Designated Partner shall keep records stating the reasons for casting the vote in favor or against any resolution for a period of ten (10) years.

7 Transaction with connected persons 

Invest with its connected person or connected person of the Custodian only if adequate disclosure to this effect is given in the Private Placement Memorandum and provided that such transaction is done on an arm’s length basis.
8 Shariah Governance/ Shariah Advisory Services 
(only applicable to shariah compliant Private Fund)

All activities of the Private Fund shall be undertaken in accordance with the Shariah Guidelines provided by the Shariah Advisor or Shariah Regulatory Provisions of Commission issued from time to time. The Designated Partner has appointed a Shariah Advisor who shall advise the Designated Partner on matters relating to Shariah Compliance.

The Shariah Advisor shall be appointed for a period mutually agreed between the Designated Partner and such Shariah Advisor and may be re-appointed on completion of his term. The Designated Partner may terminate its agreement with the Shariah Advisor and appoint a new Shariah Advisor under intimation to the Custodian and the Commission. Provided that till the appointment of new Shariah Adviser, the existing Shariah Adviser shall continue to perform his duties. Provided further that the Designated Partner shall inform the Commission at least 15 days in advance for change in the Shariah Advisor.

The Shariah Advisor Shall:

a) provide technical guidance and support on various aspect of Shariah so as to enable the Designated Partner to operate the Private Fund as a Shariah Complaint Private Fund.

b) recommend general investment guidelines consistent with the Shariah. Any verdict issued by the Shariah Advisor in respect of any Shariah related matter shall be final and acceptable to the Custodian, the Designated Partner, the Partner(s) and other parties related with that matter.

c) at the end of Annual Accounting Period, issue a certificate, to be included in the Private Fund`s financial reports, in respect of Shariah Compliance of the preceding year`s operation of the Private Fund and the Shariah Advisor may, at the expense of the Private Fund, conduct such audit or other investigation as may be necessary for the issuance of the certificate.

d) co-ordinate with the Designated Partner in drawing up of the Agreement and other related material documents including Constitutive Documents for the formation of the Private Fund.

e) perform the research as appropriate for the purpose of screening of investments. The Shariah Advisor will then decide as to which criteria are relevant to be used in the context of relevant markets and the instruments as per investment strategy of the private Fud, and which need to be modified/added/deleted and also decide the methodology for calculation of Haram Income

f) certify that all the provisions of the Constitutive Documents of the Private Fund and proposed investments to be made on account of the Private Fund are Shariah compliant with the established criteria.

g) determine percentage of income and cash flows included in the income and cash flows of the companies in which the Private Fund has invested from activities not in accordance with the principles of the Shariah, and recommend to the Designated Partner the criteria for selecting the registered charitable institutions as per shariah advisor guidelines under relevant Pakistani laws to whom such sums shall be donated. 
9 Change of Designated Partner 

9.1 The Designated Partner, may with the approval of Partner(s) representing 75% or more of the value of the Private Fund, voluntarily retire at any time with prior written intimation to the Commission and at least ninety days prior notice to the Custodian. The exiting Designated Partner shall appoint another Designated Partner as the Designated Partner for the Private Fund in accordance with the Regulations, 2015 and other Applicable Laws. Provided that no retirement of the Designated Partner shall become effective until the appointment of another Designated Partner (the “Successor Designated Partner”) licensed by the Commission in accordance with the Regulations, 2015 and execution of a supplemental Agreement in the name of the Successor Designated Partner.
9.2 Provided that the removal or retirement of the Designated Partner shall not become effective until the Designated Partner has utilized all its legal remedies and received its remuneration as described in the section of the Private Placement Memorandum titled Remuneration of the Designated Partner. Furthermore, distribution of income and capital provision set out in the Term Sheet in Annexure I of the Private Placement Memorandum will survive any such removal/retirement and transfer. 
9.3 Upon appointment of the successor the Designated Partner, the Designated Partner will take immediate steps to hand over all the documents and records pertaining to the Private Fund to the successor Designated Partner and shall pay all sums due to the Custodian. The Designated Partner shall have the right to receive its remuneration up to the effective date of removal or retirement, i.e., up to the expiry of the ninety days’ notice period.
9.4 Furthermore, the Custodian may immediately in case of change of Designated Partner appoint auditors with the consent of the Commission from amongst the panel of auditors from the SECP’s list of QCR approved Auditors issued vide circular no. 04 of 2023 dated April 03,2023. The Designated Partner shall ensure that accounts of the Private Fund till the day of the appointment of the new Custodian are audited by such Auditor.
9.5 The auditors so appointed may be other than the existing auditors of the Private Fund, the Designated Partner and the Custodian.

9.6 Upon appointment of the successor the Designated Partner shall exercise all the powers and enjoy all the rights and shall be subject to all duties and obligation of the Designated Partner hereunder as fully as though such new Designated Partner had originally been a party hereto.

9.7 The Auditors shall have the same scope as that for the annual audit as set out in the Regulations, 2015 or such other enhanced scope as may be specified by the Custodian or Commission.

9.8 The Auditors Report shall be submitted by the Auditors to the Custodian not later than thirty (30) Business Days from the appointment. A copy of the report shall also be provided to the Commission, the Designated Partner and the Successor Designated Partner

9.9 The cost of such audit shall be borne by the Private Fund.

10 Instructions and Authorized Representatives

10.1 Instructions to the Custodian shall be given by the Designated Partner in writing through its duly Authorized Representatives, whose names, designations, CNIC Numbers and specimen signatures shall be provided by the Designated Partner to the Custodian. The Authorized Representatives may, however, be changed from time to time. Such changes shall be notified to the Custodian in writing by the Designated Partner.
10.2 The Custodian is authorized to implement all Instructions of the Designated Partner in relation to the Private Fund Property and the Custodian shall be entitled to rely on Instructions it receives from Authorized Representatives of the Designated Partner without any reference to or further authority from the Designated Partner and without any further inquiry from the Designated Partner, except in case of manifest error, in which case the Custodian shall have the right to refer to the Designated Partner before implementing such Instructions.
10.3 In case of any doubt or suspicion, the Custodian shall be entitled to request confirmation from the Authorized Representatives of the Designated Partner and shall have no responsibility to act in the absence of such confirmation.
10.4 The Designated Partner hereby irrevocably and unconditionally authorizes the Custodian to rely upon and act in accordance with the terms of the Instructions that the Custodian may from time to time receive from the Designated Partner Authorized Representatives mentioned in Clauses 3.1, 3.2 and 3.3 above. 

11 Representations and Warranties of the Designated Partner  
The Designated Partner represents and warrants to the Custodian that:

(a) it is validly existing, duly empowered and authorized to execute, deliver and perform this Agreement and to give effect to the transactions contemplated hereby;

(b) this Agreement is binding upon it and enforceable in accordance with its terms excepts insofar as enforcement may be limited by termination, revocation or other laws relating to or affecting enforcement of creditor`s rights or general principles of equity;

(c) it has complied with and will continue to comply with all laws, rules and Regulations or court and governmental orders by which it is bound or to which it is subject in connection with the execution and performance of this Agreement. 
12 Retirement or Removal of Custodian 
12.1 The Custodian may, retire from his office on appointment of a new Custodian and the retirement shall take effect at the same time when the new Custodian is appointed with the approval of the Commission or from the date of assumption of the Private Fund Property (through appropriate documentation to implement the same) by the newly appointed Custodian, whichever is later.
12.2 In circumstances where the Commission is of the opinion that the Custodian has been in violation of the Regulations,2015 or this Custodian Agreement or the Agreement or has been found guilty of misconduct or failed to discharge its obligations under the Regulations,2015 it may remove the Custodian after giving an opportunity of being heard.
12.3 The Designated Partner may, by giving cogent reasons, apply to the Commission for the change of the Custodian by simultaneously proposing the appointment of a new Custodian. A new Custodian shall be appointed when the Commission is satisfied with the circumstances and reasons for this change and accords approval for the appointment of such new Custodian.
12.4 Upon the appointment of a new Custodian, the Custodian shall immediately hand over all the documents and records to the new Custodian and shall transfer all the Private Fund Property to the new Custodian and make payments to the new Custodian of all sums due from the Custodian. The Custodian shall have the right to receive its remuneration up to the effective date of its removal or retirement.
12.5 The new Custodian shall exercise all the powers and enjoy all the rights and shall be subject to all duties and obligations of the Custodian hereunder as fully as though such new Custodian had originally been a party hereto. For avoidance of doubt, the new Custodian shall not be liable for any willful acts or omissions or gross negligence on part of the outgoing Custodian that may have caused losses to the Private Fund.
12.6 The Designated Partner may immediately in case of retirement or removal of Custodian appoint auditors with the consent of the Commission from amongst the panel of auditors from the SECP’s list of QCR approved Auditors issued vide circular no. 04 of 2023 dated April 03,2023. The Designated Partner shall ensure that accounts of the Private Fund till the day of the appointment of the new Custodian are audited by such Auditor.
12.7 The auditors so appointed may be other than the existing auditors of the Private Fund, the Designated Partner and the Custodian.
12.8 The auditors shall have the scope as may be specified by the Designated Partner or Commission.
12.9 The audit report for the audit shall be submitted by the auditors to the Designated Partner not later than thirty (30) Business Days from their appointment. A copy of the report shall also be provided to the Commission, the Custodian and the new Custodian and the Partner(s).
12.10 The costs of such audit shall be borne by the Private Fund.

13 Remuneration of Custodian: 
13.1 The Custodian remuneration shall consist of reimbursement of actual custodial expenses/ charges plus the following tariff:   
	Net Assets

(Rupees in millions)
	Tariff

e.g.

	From
	To
	

	1
	1,000
	Rs. XX million or X% per annum of net assets whichever is higher

	1,000
	and above
	Rs. XX million plus X % per annum of net assets on amount exceeding Rs. X billion.


13.2 The Custodian Fee is subject to review by either party. However, any upward revision shall require prior approval of SECP.
13.3 The Custodian shall be entitled to a (mention frequency i.e. monthly, quarterly etc.) remuneration out of the Private Fund Property determined in accordance with Annexure “C”. The remuneration shall begin to accrue from the First Closing Date. 

13.4 In consideration of the foregoing and save as aforesaid the Custodian shall be responsible for the payment of all expenses incurred by the Custodian from time to time in connection with its duties as Custodian of the Private Fund. The Custodian shall not make any charge against the Unit Holders or against the Private Fund Property or against the Distribution Account for their services or for their expenses, except such expenses as are expressly authorized to be paid out of the Private Fund Property under the provisions of the Regulations, 2015 and the Constitutive Documents.

13.5 Any increase in the remuneration of the Custodian will be on mutually agreed basis with Designated Partner and such Agreement shall be recorded in writing.
14 Effective Date and Term 
This Agreement shall come into effect from the date of registration of the Private Fund as Notified Entity and shall continue in full force and effect unless terminated as provided in this Agreement hereafter. Upon termination, the Custodian shall be entitled to its remuneration up to the effective date of termination. 
15 Notices

All notices under this Agreement or pursuant to any arbitration shall be given at the respective registered offices of the Parties. All other communications required or permitted by this Agreement shall be given in writing by registered mail acknowledgment due or by courier service or by electronic mail or fax (confirmed simultaneously with registered mail acknowledgment due, or by courier service) and shall be addressed:

If to the Designated Partner / Private Fund Management Company: 

[Name of Designated Partner]
Address of the Designated Partner 
If to the Custodian:

[Name of the Custodian]
Address of the Custodian
15.1  Notice shall be deemed to have been served immediately if sent by electronic mail, within three Business Days if sent by registered post acknowledgement due, or two Business Days if sent by courier service and on confirmation of the transmission, if sent by fax.
16 Force Majeure:
Neither of the parties to this Agreement shall be liable or deemed to be in default or failure in the performance of their duties under this Agreement due to any event of Force Majeure.
17 Power of Attorney

The Designated Partner shall execute such power of attorney in favour of the Custodian to enable the Custodian to perform the Custodian Services and Functions in terms of this Agreement.

18 Arbitration 
18.1 This Agreement shall be governed by the laws of Pakistan.
18.2  In the event of any disputes between the Parties arising out of this Agreement or any matter related thereto, including as to the respective rights and liabilities of the Parties or the interpretation of the terms and conditions of the Agreement, the Parties shall refer the matter to arbitration by two arbitrators, one to be appointed by the Designated Partner / PFMC and the other to be appointed by the Custodian and in the event of lack of consensus between the two arbitrators, the matter shall be referred to an umpire to be selected by the two arbitrators before the commencement of the reference. The joint decision of the arbitrators or the decision of the umpire, as the case may be, shall be final and binding upon both the Parties.
18.3  The arbitration shall be held in accordance with the Arbitration Act 1940, or any amendment or re-enactment thereof. The arbitrators as well as the umpire shall be the judge of High Court. The arbitration as aforesaid shall be a condition precedent to any action in a Court of law. The venue of arbitration shall be Karachi. 
19 Successors and Assigns

This Agreement shall be binding upon the parties and their respective successors and assigns provided that neither the Designated Partner / PFMC, nor the Custodian may assign or transfer its rights hereunder without the prior written consent of the other.

20 Amendment / Alteration
No amendment or alteration in this Agreement will be valid and acceptable if made without the written consent of both the Parties hereto.
21 Entire Agreement
This Agreement constitutes the entire understanding of the Parties in relation to the subject matter hereof, and supersedes all previous agreements, whether written or oral, which concern the subject matter of this Agreement, and which shall henceforth cease to have effect.
IN WITNESS WHEREOF the parties hereto, acting through their duly authorised representatives named below, have caused this Agreement to be executed in their names and on their behalf on the date first above written.

IN WITNESS WHEREOFTHIS AGREEMENT has been executed at the date mentioned herein above. 

EXECUTED BY (Name of Designated Partner)

Name: ____________________________






Signature: _________________________






Designation: _______________________






IN THE PRESENCE OF WITNESSES:

1. ________________________________


Name: ____________________________






CNIC No:_________________________






2. ________________________________


Name: ____________________________





CNIC No: _________________________





EXECUTED BY (Name of Custodian)
Name: ____________________________






Signature: _________________________



Designation: _______________________






IN THE PRESENCE OF WITNESSES:

1. ________________________________


Name: ____________________________






CNIC No:_________________________






2. ________________________________


Name: ____________________________





CNIC No: _________________________
  Securities and Exchange Commission of Pakistan
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